I N THE UNI TED STATES BANKRUPTCY COURT
FOR THE SOUTHERN DI STRI CT OF | LLINO S

I N RE: ) I n Proceedi ngs
) Under Chapter 7
MARSHALL VAN SLI NGERLAND )
) No. BK 85-30142
Debtor(s). )
MARSHALL VAN SLI NGERLAND) )
Plaintiff(s), )
) ADVERSARY NO.
) 87-0211
MARI LYN L. SLI NGERLAND, )
)
Def endant (' s). )

ORDER

This matter is before the Court on the Conplaint to Determ ne
Di schargeability of Debt filed by Marshall Van Slingerl and (hereafter,
plaintiff). At thetrial of June 16, 1988, plaintiff failedto appear
but was represented by counsel. Plaintiff's former wife, Marilyn L.
Slingerland (hereafter, defendant), appeared objecting to di scharge of
t he debt and was represented by counsel.

The facts, conpil ed fromdocunents certifiedfromthe court file

of In re Marriage of Marshall V. Slingerland and Marilyn L.

Slingerland, No. 84-D-14, Fourth Judicial Crcuit, Effi nghamCounty,

Ef fingham Il1inois, fromdocuments containedin plaintiff's bankruptcy
case, No. BK 85-30142, and fromdef endant's testi nony on June 16, 1988,
reflect that the parties were marri ed on May 23, 1957. They separ at ed
on or about Decenber 1, 1983. They recei ved a Judgnment of Di ssol ution
of Marriage on January 10, 1985. At the time of their divorce,

plaintiff was 52 years of age



and def endant was 48 years of age. Plaintiff had been engaged in
private veterinary practice for 27 years and was ear ni ng appr oxi mat el y
$42,000.00 yearly. The two children born of the marriage were
emanci pat ed.

The Judgnent of Di ssol ution of Marriage i ncorporatedthe parties’
Marital Settlenent Agreenent (hereafter, Agreenent) concerni ng property

and financial matters. The Agreenent provided, inter alia, in

par agr aph 4 t hat def endant receive the jointly owed farm According
t o paragraph 4, plaintiff was to assunme t he note hel d by Federal Land
Bank and secured by a nortgage on the farm and to hol d def endant
harm ess thereon. This obligationrequiredhimto pay $505-00 per
nmonth to the bank. The Agreenent did not provide that plaintiff's
obligationto pay the nortgage would term nate upon defendant's
remarriage or death.

I n paragraph 19, the Agreenment provi ded t hat plaintiff would pay
def endant t he sumof $1, 000. 00 each nmont h for five years and $500- 00
each nonth for a sixth year as mai ntenance. It was expressly statedin
t he Agreenent that these paynments were t o be consi dered paynent s of
support and mai nt enance and not a property distribution. |n paragraph
21, def endant was awar ded rehabilitative nmai ntenance to enabl e her to
obt ai n a bachel or's degree and enpl oynent skills. Rehabilitative
mai nt enance of $166. 67 each nont h was to be pai d until| Decemnber 31,
1988 as | ong as defendant was enrolled as a full tinme student.

On March 1, 1985, plaintiff filedavoluntary petitionfor relief
under Chapter 13 of the Bankruptcy Code. Hi s bankruptcy schedul es

filed April 1, 1985 1i sted Federal Land Bank as an unsecured creditor
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owed $42, 067.72 but failedtolist defendant as acreditor. Inhis
Statenment of Affairs, in response to questions about paynents to
dependents, plaintiff stated that he paid $1, 167. 00 per nont h pl us
$505. 00 per nont h nort gage paynment for the support of defendant, a
dependent not Iiving at home. |n copies of conmputer printouts show ng
checkbook expendi tures - attached as exhibits to his Chapter 13 Monthly
Statenents of Operations - plaintiff twicereferredto his paynent to
Federal Land Bank as a mai ntenance paynent.

Bet ween Oct ober 1985 and March 1986, the parties were involvedin
litigationin the state court onplaintiff's notionto nodify the
Judgnent of Di ssol ution of Marri age and on defendant's Petition for
Rul e to ShowCause. Plaintiff initiatedthelitigationinan attenpt
t o reduce by hal f his nonthly nmai nt enance obl i gati on of $1, 000. 00 per
nonth and to el i m nat e t he nort gage paynent obligationto Federal Land
Bank. Inresponse, defendant sought to have plaintiff heldin contenpt

of the Judgnent of Dissolution for non-paynent of, inter alia, these

obligations. According to the

documents certified to this Court, plaintiff did not raise as an
affirmati ve defense to the contenpt action the di scharge i n bankrupt cy
of the nortgage paynent obligation.

On March 10, 1986, the state court judge rul ed that plaintiff had
present ed no basis - such as fraud or inequity - tojustify the opening
of the judgnent to eli m nate the nort gage paynent obligation. Wiile
findi ng defendant' s attorney's fees nondi schargeabl e i n bankruptcy, the
j udge was sil ent on the di schargeability of the nortgage paynent debt.

He further ruled that plaintiff had failedto showa sufficient change
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of circunmstances tojustify anodification of mai ntenance. Finally,
the judge found plaintiff in willful contenpt of the Judgnment of
Di ssolutionfor failureto pay t he mai nt enance and nort gage paynent
obl i gati ons.

On April 23, 1986, plaintiff amended bankruptcy schedule A-3to
add def endant as an unsecured creditor owed $41, 000. 00. On June 9,
1986, defendant filed a second Petition for Rule to Show Cause for
plaintiff'sfailureto conply with the March 10, 1986 order of the
state court. Inresponse, onJuly 23, 1986, plaintiff filed an answer
i n whi ch he argued t hat the nortgage paynent obligation was a divi sion
of marital property and di schargeabl e i n bankruptcy rather than an
awar d of al i nony, mai nt enance or support. He further sought to enforce
the automatic stay to bar the state court fromproceeding as to the
$41, 000. 00 debt to defendant |isted on anended schedule A-3. It
appears fromthe state court docunents that a heari ng was never hel d
on this petition.

On Decenber 5, 1986, plaintiff's bankruptcy case was convertedto
a case under Chapter 7. Thereafter, on January 8, 1987, the 8341
nmeeting of creditors was held. Onthis sanme day, defendant filedin
state court athird Petition for Rul eto ShowCause agai n all egi ng,

inter alia, that plaintiff was in contenpt for non-paynent of the

mai nt enance and nortgage obligations.

On February 17, 1987, plaintiff filed his Chapter 7 schedul e A-3
whi ch | i st ed def endant as an unsecured creditor. March 9, 1987, the
filing deadline for conplaints to determ ne di scharge-ability under 11

U.S.C. 8523(c), passed wi t hout defendant filing an action under 11
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U.S.C. 8523(a)(2)(A). On April 28, 1987, plaintiff was granted a
di scharge in his Chapter 7 bankruptcy case.

On August 14, 1987, after hearing by a second j udge on def endant’' s
contenpt action, an order was enteredinthe state court which hel d,

inter alia, that plaintiff was in contenpt for non-paynent of the

nort gage and t hat the state court order of March 10, 1986, by hol di ng
plaintiff in contenpt, had necessarily found the nortgage debt
nondi schargeable. Plaintiff appealedthis order tothelllinois Court
of Appeal s and that appeal is now pending.!?

On Sept enber 21, 1987, plaintiff filedtheinstant actioninthis
Court seeking adetermnationthat his obligationto nmake the nortgage
payments was a division of property and thus dischargeable in
bankr upt cy.

A di vi sion of property pursuant toa marital settlenment agreenent
or decree of dissolution is a debt which is dischargeable in

bankruptcy. Eg., Matter of Coil, 680 F.2d 1170, 1171 (7th Gr. 1982);

Inre Maitlen, 658 F. 2d 466, 468 (7th G r. 1981). An i ndebtedness for

al i rony, nmaintenance or support of a former spouse is not
di schargeable. 11 U.S.C. 8523(a)(5). The disputeinthis case centers
around whet her plaintiff's obligationto nake nortgage paynmentsto
Federal Land Bank for the farmwhere def endant conti nued to reside
after their divorce, andto hol d def endant harml ess thereon, was a

support obligation or a property division.

This Court held previously, in denying defendant's Mtion for
Sunmary Judgnment, that it could not be determ ned fromthe docunents
certified to this Court that the state court actually ruled on the
merits of the dischargeability issue.
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It isclear that the party asserting the nondi schargeability of

a debt has the burden of proof. E.g., Inre MWers, 61 B.R 891, 894

(Bankr. N.D. Ga. 1986); Inre Barac, 62 B.R 713, 717 (Bankr. E.D.

Mo. 1985); Inre Altavilla, 40 B.R 938, 941 (Bankr. D.C. Mass. 1984);

Inre Edwards, 31 B. R 113, 114 (Bankr. N.D. Ga. 1983). Accordingly,

def endant hereinis requiredto showby a preponderance of the evi dence
t hat the nortgage debt isinthe nature of a support obligation. See,

e.g., Inre Shaw, 66 B.R 399, 400 (Bankr. N.D. Chio 1986); Inre

Snider, 62 B.R 382, 385 (Bankr. S.D. Tex. 1986). Mboreover, consi stent
with the liberal spirit pervading the entire Bankruptcy Code, in
det erm ni ng whet her a parti cul ar debt i s nondi schar geabl e, exceptions
t o di scharge nmust be strictly construed agai nst t he obj ecting creditor
and liberally in favor of the debtor and the fresh start. E.g., 3
Collier on Bankruptcy, 1523.05A at 523-16 to 523-17 (15th ed.

1987)(citing Inre Rahm 641 F. 2d 755, 756-57 (9th G r.), cert. deni ed,

454 U.S. 860 (1981); Ln re Dol nick, 374 F.Supp. 84, 90 (N.D. I11.
1974)). Intheinstant matter, as synpathetic as the Court may be
t o def endant' s posi tion, nonet hel ess, defendant has fail ed to neet her
burden of provingthat the obligationinquestionis onefor alinony,
mai nt enance or support.

I n det er m ni ng what constitutes alinony, nmai nt enance or support

f or purposes of di schargeability, the bankruptcy court i s not bound by

| abel s i nposed by state law. 3Col li er on Bankruptcy, supra, 1523. 15 at
523-105. Rat her, the court nust | ook to the substance of the

obligation and attenpt to effectuate the parties' intent. E g., Matter

of Coil, 680 F.2d at 1172; Inre Maitlen, 658 F. 2d at 468. Thus, "it




is the basis for creation of the obligation which determ nes whet her it
was i nt ended as an equal i zati on of property rights or as support and

mai nt enance.” Matter of Wods, 561 F.2d 27, 29 (7th Cir. 1977).

The Seventh Circuit has di scussed four factors to be eval uated in
det erm ni ng what the divorcing parties intended: (1) whether the
settl ement agreenment provides for paynents directly to t he ex-spouse;
(2) whether the provision represents an intention to bal ance the
incomes of the parties; (3) whether the provision creating the
obligationisinthe mdst of provisions allocating property; and (4)
whet her t he provi sion describes the tim ng and net hod of paynment and

provi des for paynent of afixed sum Mtter of Whods, 561 F. 2d at 29.

However, the Wods factors are not exhaustive. The Court isfreeto
exan ne ot her evidence in therecordindicating what the divorce court

or the parties intended. Mtter of Coil, 680 F.2d at 1172.

Appl yi ng t he Wods factors to the facts at hand, the Court obtains
i nconclusive results. One factor in Wods indicating that the
obligation was a property division was that paynents were made
directlytoretail creditors andthere were no paynents of any ki nd

made to t he ex-spouse. Matter of Whods, 561 F. 2d at 30. Here, the

nort gage paynent s were nade t o Federal Land Bank i nstead of directly to
def endant. However, the Seventh G rcuit has distingui shed fromwods,
as | ess tenuous and nore direct, a forner spouse's obligationto nake
nort gage paynents as they fall due each nonth for the house i n whi ch

t he ot her spouse continuestolive post-divorce. Inre Mitlen, 658

F.2d at 469. Wbods al soinstructs that the character of the paynent

must be exam ned. Fi xed sumpaynent s nade peri odi cally rat her than
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ingross arenorelikely tobeinthe nature of nmai ntenance. Matter of
Wbods, 561 F.2d at 30. Inthe instant case, the paynent is nade to
Federal Land Bank nonthly andit is for afixed anmount. Thus, the two
Wbods factors indicate that the obligation was i ntended to be for
mai nt enance and support.

The ot her twoWbods factors | ead to the opposite conclusion. In

Wbods, one factor indicatingthat the obligation was a division of

property was the | ocati on of the provisioninthe marital settl enment
agreenent am d t he ot her provisions allocating property. 1d. That is
t he situation here. The nortgage paynent obligationis found anong
ot her cl auses dividing marital property and debts and i s separate and
apart fromthe clauses dealing with nmaintenance and support for
def endant .

Addi tional |y, defendant provided the Court with insufficient
evi dence t o showt hat t he nort gage paynment obligation was i ntendedto
bal ance the rel ati ve i ncones of the parties. The Agreenent contai ned
two cl auses expressly providing nmaintenance and rehabilitative
mai nt enance to defendant. These totaled $1,167.00 per nonth.
Def endant was the solewitness at thetrial of this matter. However,
she gave no t esti nony concerni ng her need for support at the ti ne of
t he divorce. Conspi cuously absent from her testinony was any
suggestion that the parti es i ntended for t he nortgage paynment to bein
t he nat ure of additional mai nt enance, or that because of this paynent
by plaintiff she agreedto settle for |ess direct maintenance. In
fact, the scant evi dence before the Court on the i ssue of defendant's

need for support consi sted of | anguage i n the Agreenent setting forth
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rehabi litative nmai ntenance for defendant to obtain a col | ege degree and
enpl oynment skills. Wthout nore, the Court is unable to findthat
def endant ' s needs exceeded t he mai nt enance al ready set forthinthe
Agreenent and t hat t he nort gage paynent obligati on was i ntended to
of fset this deficit.

Accordi ngly, anal ysis of theWuods factors does not resol ve t he
guestion before the Court. But, as noted above, these factors are not
excl usi ve. Another factor to be consideredis whether the obligation
term nat es upon the death or remarri age of therecipient - termnation
under these conditionstendingtoindicate that the paynment is for

support. E.g., Inre Maitlen, 658 F. 2d at 469-70. Here, the Agreenent

issilent about term nation of theplaintiff's obligationto paythe
nort gage, | eading tothe conclusionthat the obligationis aproperty
division. |d. Yet another factor is the tax treatnent of the paynents;
mai nt enance bei ng a deduct i bl e expense of the obl i gated forner spouse

and taxabletotherecipient. E.qg., Tilley v. Jessee, 789 F. 2d 1074,

1078 n. 3 (4th Gr. 1986). Again, the Agreenment is silent onthis point
and def endant fail ed to adduce evidence at trial to showhowshe or
plaintiff treated the paynments for incone tax purposes.

Def endant has rai sed two argunents, in support of her position
that the obligation was intended to be mmi ntenance or support.
However, both arguments require the Court toinfer the parties' intent
at the time of the divorce from actions occurring nonths |ater.
Initially, defendant points to those instances in plaintiff's
bankruptcy petition, schedul es and checkbook revi ews, not ed above,

where plaintiff referred to the paynent to Federal Land Bank as
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mai nt enance. However, except for the checkbook reviews, these
ref erences are anbi guous at best. As to the checkbook reviews, in
which plaintiff |abeled two paynents to Federal Land Bank as
mai nt enance on a conputer printout, the Court finds this unconvi nci ng
proof. Section 523(a)(5)(B) of the Bankruptcy Code, 11 U S.C.
8§523(a)(5)(B), makes clear that the nere designation of a debt as
al i nony, mai ntenance or support wi Il not create a nondi schar geabl e debt
unlesstheliabilityis actuallyinthe nature of alinony, mai ntenance

or support. E 9., 3 Collier on Bankruptcy 1523. 15[ 5] at 523-112 to 113.

Even nore significant tothe Court is the fact that defendant failedto
testify that there was a shared i ntent at the timeof negotiati ng and
executing t he Agreenent t hat the obligation be for her mai nt enance and

support. See, e.qg., Tilley v. Jessee, 789 F.2d at 1077-78.

Def endant' s absol ute om ssi on of evi dence onthis point forcesthe
Court to conclude that the parties did not share this understanding.
Def endant' s second argunent asserts that plaintiff inpliedly
admtted that the obligationwas inthe nature of nmai ntenance when he
was subj ect to contenpt proceedings inthe state court yet failedto
raisethe affirmati ve defense that the obligation was di schargedin
bankruptcy. As the Court previously noted in denying defendant's
Motion for Summary Judgnent, t he docunents certifiedfromthe state
court areinsufficient todrawthe inferences suggested by def endant,
and defendant failedto provide atranscript of the proceedi ngs on
whi ch she relies or further testinony onthis subject. Infact, the
March 10, 1986 order of the state court actually contradicts

def endant's position that the obligation was considered to be
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mai nt enance because it treats the nort gage paynent obligation as a

nonnodi fi abl e property settl enent which coul d not be reopened absent

fraud or inequity. Seelll.Rev.Stat. ch. 40, para. 510(a). See al so
Inre Marri age of Christianson, 89 111.App. 3d 167, 411 N. E. 2d 519,
524 (1980); Inre Marri age of Somes, 87 111. App. 3d 240, 409 N. E. 2d

36, 38 (1980). Moreover, because plaintiff originally filedfor relief
under Chapter 13 of t he Bankruptcy Code, at thetime of theinitial
cont enpt proceedi ng he had not conpl et ed paynent s under hi s pl an and
had not been di scharged fromany of his debts. Thus, the affirmative
def ense of discharge in bankruptcy was not available to him

Fi nal | y, defendant argues that the nortgage paynent obligation, if
not within the terms of 11 U.S.C. 8523(a)(5), is nonethel ess
nondi schar geabl e under 11 U. S. C. 8523(a)(2)(A) as a debt i nduced by
fal se representations. Defendant's testinony at trial was directed
excl usively at proof of this argument. Shetestifiedthat plaintiff
i nduced her into executing the Agreenent by assurances that his
financi al positionwas soundwhileintendingtofile bankruptcy only a
few nonths | ater.

However, the Court will not address the nerits of this argunment
because defendant istinme-barred fromassertingit under 11 U S. C.
8523(c) and Bankruptcy Rul e 4007(c). Plaintiff's bankruptcy case was
converted to a proceedi ng under Chapter 7 on Decenber 5, 1986. The
8341 neeting of creditors was held on January 8, 1987. The | ast date
tofileaconplaint objectingto di scharge of a debt pursuant to 11
U S. C. 8523(a)(2)(A) was March 9, 1987. However, defendant has never
filedaconplaint under 11 U. S. C. 8523(a)(2)(A). Her allegations of

11



falserepresentationwerefirst raisedat trial on June 16, 1988 and
are far beyond the statutory limt.
| TIS ORDERED t hat t he debt of $41, 000.00 owed t o def endant by

plaintiff is declared to be discharged in bankruptcy.

/sl Kenneth J. Meyers
U. S. BANKRUPTCY JUDGE

ENTERED: July 28, 1988
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