I N THE UNI TED STATES BANKRUPTCY COURT
FOR THE SOUTHERN DI STRI CT OF | LLINO S

| N RE: I n Proceedi ngs
Under Chapter 13
LI NDA L. SM TH,

Case No. 99-41965
Debtor(s).
OPI NI ON

The debtor in this case seeks to nodify her confirmed
Chapter 13 plan to surrender a vehicle securing the claim of
CGeneral Motors Acceptance Corporation (“GVAC’) and pay the
deficiency follow ng sale of the vehicle as an unsecured claim
GVMAC objects, asserting that the proposed nodification would
reclassify its claimfrom secured to unsecured in violation 11
U.S.C. 8 1329 governing post-confirmation nodification.

The facts are undi sputed. Debtor, Linda Smth, filed her
Chapter 13 petition in October 1999, four nonths after
purchasi ng the vehicle in question. The debtor’s husband did
not join in her petition, although his incone was considered in
determ ni ng the anmobunt of the debtor’s nonthly paynment under her
plan. GWVAC, who financed the purchase of the debtor’s vehicle,
filed a claimshowing it was fully secured by the vehicle. The

debtor filed no objection to this claim and, in her plan,

classified GVMVAC s claim as a “continuing clainf to be paid



“according to the terns of [the parties’] original agreenent.”!?

The debtor’s plan was confirnmed in December 1999. I n
Cct ober 2000, the debtor filed an application for suspensi on of
paynments and, shortly thereafter, a nodified plan. The debtor
stated that her husband had di ed unexpectedly and that she was
unabl e, without his inconme, to make her nonthly plan paynents
and neet basic living expenses. The debtor sought, therefore,
to surrender the vehicle securing GMAC s claim in order to
reduce her obligation to GVAC and |ower the amount of her
nmont hly paynment. Under this proposal, the debtor would pay any
bal ance remaining after Iliquidation of the vehicle as an
unsecured claim

In objecting to the debtor’s proposed nodification, GVAC
contends that the debtor’s confirnmed plan treating its claimas

fully secured is res judicata and that the nodification

provi sions of 8§ 1329(a) do not allow the debtor to reclassify

1 Section 1322(b)(5) pernmits a Chapter 13 debtor to
mai nt ai n paynents during pendency of the case on long-term
contracts such as that here, when

the |l ast paynent is due after the date on which the
final paynent under the plan is due.

11 U.S.C. 8§ 1322(b)(5). In this instance, because of the
short length of tinme between the debtor’s purchase of the
vehicl e and her Chapter 13 filing, her obligation to GVAC (54
nmont hs) extended well beyond the duration of her Chapter 13
pl an (36 nonths).



its claimas unsecured. Thus, GVAC maintains, the debtor nust
pay the bal ance of its claimas secured despite her surrender of
the vehicle. The debtor counters, however, that the Court may
all ow such nmodification in the exercise of its discretion and
asserts that nodification is appropriate here given the equities
of her case.

Section 1329(a) of the Bankruptcy Code provides for
nodi fication of a confirmed Chapter 13 plan upon request of the
debtor, the trustee, or an unsecured creditor in order to:

(1) increase or reduce the anmount of paynents on
claims of a particular class provided for by the plan;

(2) extend or reduce the time for such paynents; or
(3) alter the anount of the distribution to a creditor
whose claimis provided for by the plan to the extent
necessary to take account of any paynent of such claim
ot her than under the plan.
11 U.S.C. 8§ 1329(a). In addition to qualifying under 8§ 1329(a),
a proposed nodification nust also satisfy the confirmation
requi renments of the initial plan, including the requirenment of

good faith. See 11 U S.C. 8§ 1329(b)(1).?2

The issue in this case -- whether, under 8§ 1329(a), a debtor

2 Section 1329(b)(1) provides, in relevant part:

Sections 1322(a) [and] 1322(b) . . . of this title
[regarding the contents of a plan] and the

requi rements of section 1325(a) of this title
[regarding the confirmation of a plan] apply to any
nmodi fi cati on under subsection (a) of this section.

3



may nodify a confirmed Chapter 13 plan to surrender collatera
to a secured creditor and reclassify the reminder of the
creditor’s claim as unsecured -- has been the subject of nuch

debate in the courts. See, e.q., In re Nolan, 232 F.3d 528

531-32 (6th Cir. 2000); David S. Cartee, Coment, Surrendering

Col |l ateral Under Section 1329: Can the Debtor Have Her Cake and

Eat It Too?, 12 Bankr. Dev. J. 501, 511-517 (1996). Two

di stinct positions have devel oped, dependi ng upon whether the
| anguage of 8§ 1329(a) -- particularly subsection (a)(1) -- is
read expansively as allowing paynment of the balance of a
creditor’s claimas unsecured after surrender of its collateral,
or nore narromy as sinply not providing for reclassification of
a creditor’s claimfollow ng confirmation. See id. at 502.

The first line of cases, that of In re Jock, 95 B.R 75

(Bankr. M D. Tenn. 1989), and its progeny, see e.g., In re

Rimer, 143 B.R 871 (Bankr. WD. Tenn. 1992); In re Day, 247

B.R 898 (Bankr. M D. Ga. 2000); In re Townley, 256 B.R 697

(Bankr. D. N.J. 2000), holds that the | anguage of & 1329(a)(1)
all owing a debtor “to increase or reduce the ampbunt of paynents
on clainms of a particular class” not only allows the debtor to
reduce “paynents” on a claimbut also the “anount” of the claim
itself. Thus, upon surrender and |iquidation of the creditor’s

collateral, the ampbunt of the secured claimis reduced to zero,



with the balance of the claim reclassified and paid as
unsecur ed.
The other line of authority, recently adopted by the Sixth

Circuit Court of Appeals in In re Nolan, 232 F.3d 528, 535 (6th

Cir. 2000), holds that a debtor nmay not, under § 1329(a),
surrender collateral and then reclassify any deficiency
remai ning after |iquidation and application of the proceeds as

an unsecured claim See, e.qg., In re Goos, 253 B.R 416 (Bankr.

WD. Mch. 2000); In re Meeks, 237 B.R 856 (Bankr. M D. Fla.

1999); In re Coleman, 231 B.R 397 (Bankr. S.D. Ga. 1999). The
Nol an court, reading the statute closely, observed that 8§
1329(a) (1) “does not expressly allow the debtor to alter,
reduce, or reclassify a previously all owed secured claini,]
[but] only affords the debtor aright to request alteration of
the ampunt or timng of specific paynents.” 1d. at 532. The
court reasoned that Congress, in using the separate terns
“payment” and “clainm’ in 8 1329(a), intended to preserve the
di stinction found el sewhere in the Code between “paynent,” as
“delivery of noney or other value by a debtor to a creditor,”
and “claim” as “right to paynent or other equitable renmedy.”
Id. at 534-35. Thus, in allowing a debtor to increase or reduce
t he amount of “paynents” on a claim Congress did not envision

that a debtor would alter the amount of the claimitself. 1In so



deci di ng, the Nolan court expressly rejected the Jock
interpretation of 8§ 1329(a) and effectively overruled | ower
court decisions in the Sixth Circuit that have followed Jock
See id. at 532.

To this Court’s knowl edge, the Sixth Circuit in Nolan is the
only Court of Appeals to have addressed the issue of a debtor’s
ability to reclassify clainms under 8 1329(a). While there is no
decision from the Seventh Circuit Court of Appeals dealing
specifically with this issue, the Seventh Circuit’s rulings on
ot her issues of nodification under 8 1329 indicate it woul d adopt
a narrow, rather than expansive, interpretation of 8 1329(a). 1In

In re Wtkowski, 16 F.3d 739 (7th Cir. 1994), the court

considered a trustee’'s request to nodify the debtor’s confirnmed
plan -- after some unsecured creditors failed to file clains --
so as to increase the percentage payable to those creditors who
did file clainmns. In rejecting the debtor’s argunment that the

doctrine of res judicata, as incorporated in 8§ 1327(a), 2 precl uded

8 Section 1327(a) provides regarding the “effect of
confirmation” that:

[t] he provisions of a confirmed plan bind the debtor
and each creditor, whether or not the claimof such

creditor is provided for by the plan, and whet her or
not such creditor has objected to, has accepted, or

has rejected the plan.

11 U.S.C. § 1327(a).



the trustee from nodifying the percentage of paynments to
unsecured creditors without a mniml showng of change of
circunmst ances, the court pointed out that “nodifications under §
1329 are not limtless” as inplied by the debtor. 1d. at 745.
Rat her, “by the express terns of the statute,” nodifications are
only allowed in “three limted circunstances” as set forth in §
1329(a)(1), (2), and (3). 1d. Thus, the court enphasized, the
“plain |anguage of the statute” is controlling on issues of
nodi fi cation. Id. at 744. Al t hough Congress provided a
mechani sm to change the binding effect of 8§ 1327(a) when it
passed 8 1329 to allow for nodifications, a party seeking
nodi fication nust conme within the precise limts of § 1329(a) in
order to gain the benefit of its provisions. See id. at 745.

At | east one court has taken the reasoning of Wtkowski to
its logical conclusion, following the Seventh Circuit’s narrow
reading of 8§ 1329(a) to hold that a debtor may not surrender
collateral securing a claim and then reclassify the remaining

claim as unsecur ed. See In re Meeks, 237 B.R 856, 859-60

(Bankr. M D. Fla. 1999). The Meeks court, in so ruling, noted

that under 8§ 1327(a), a confirnmed plan is res judicata as to any

i ssue resolved or subject to resolution at confirmation -- which
i ncludes the anount of a secured claim-- and the debtor, upon
confirmation, is obligated to pay the allowed amunt of the



secured claimin full. See 11 U.S.C. § 1325(a)(5)(B)(ii). Wile
the debtor may thereafter modify the confirmed plan, this
nodi fication is allowed only for the |imted purposes set forth
in 8 1329(a). Meeks, at 860. Thus, al though the debtor may
increase or decrease the nonthly paynent nade to a secured
creditor, nothing in the express | anguage of the statute permts
t he debtor to alter the all owed anount of the secured claimor to
reclassify such claimas an unsecured claim |d.

This Court, |ike Meeks, finds that under W tkowski’'s precise
reading of 8§ 1329(a), a debtor is precluded from nodifying a
plan in order to reclassify a secured claim as unsecured
followng the surrender of collateral post-confirmation.
Al t hough the nodification provisions of 8§ 1329(a) constitute an
exception to the binding effect of confirmation and all ow the
debt or sonme flexibility in complying with the plan as confirnmed,
any proposed nodification nust come within the express terns of
the statute. Section 1329(a), by its terms, nmakes no provi sion
for the reclassification of clains by the debtor. Thus, even
t hough t he debtor may surrender collateral securing a creditor’s
claim and receive credit against future plan paynents on the
claim see 11 U.S.C. 8§ 1329(a)(3), nothing in the statute allows
the debtor to reclassify the remmining amunt due as an

unsecured cl aim



Congress could have permtted debtors to nodify confirmed
plans for any nunmber of purposes, including changing the

classification of clainms or altering the anmount of previously

al l owed cl ains. See Meeks, at 861. I nstead, Congress
aut hori zed the nodification of plans for three limted purposes,
none of which involves reclassifying clainms or changing claim
ampunts. See id. Congress deened it appropriate to restrict
the ability of parties to modify a confirnmed Chapter 13 plan,
and it is not this Court’s function to expand the statute beyond
what is explicitly provided. Accordingly, the Court finds that
§ 1329(a), as written, does not allow a debtor, follow ng the
surrender of collateral securing a creditor’s claim to nodify
a confirmed plan and pay the remmining balance of the claimas
unsecur ed.

I n the present case, the debtor, despite having surrendered
her vehicle to GVAC, nust pay the full ampunt of GVAC s secured
claimin order to conplete her plan as confirned. This result
is not changed by the classification of GVAC s claim in the
debtor’s plan as a “continuing clainf to be paid according to
the parties’ original agreenment. The Bankruptcy Code provides

regardi ng the all owance of clains that “[a] claim. . . , proof

of which is [duly] filed, is deenmed allowed, unless a party in

interest . . . objects.” 11 U.S.C. 8 502(a) (enphasis added).



Here, GMAC filed its claimshowing it was fully secured by the
debtor’s vehicle, and the debtor filed no objection. | ndeed,
t he debtor acknow edges that she proposed to pay the claimin
full due to the closeness of tine between her purchase of the
vehi cl e and her bankruptcy filing. GVAC s claim therefore, was
al l owed as “secured” pursuant to the operation of 8 502(a), and
its status is not altered by the fact that paynments were to be
made under the terns of the parties’ agreenent. As hol der of
this secured claim GVAC is entitled to be paid the full anount
of its claimunder the debtor’s confirnmed plan, and the debtor
may not, as set forth above, return the <collateral and
reclassify the remai nder of GVAC s cl aim as unsecur ed.

Contrary to the debtor’s assertion here, the Court is
wi t hout discretion to approve a nodification that falls outside
the limts of § 1329(a). While the Seventh Circuit in Wtkowski
noted the statute' s perm ssive |anguage and observed that
“nodi fication under 8 1329(a) is discretionary,” id. at 746, it
is clear that such discretion is to be exercised in the context
of the limts inposed by 8§ 1329(a)(1l), (2), and (3). See
Wt kowski, 16 F.3d at 745-46. No anount of discretion can
remedy a proposed nodification that is outside the express
[imts of the statute.

The debtor also enphasizes her good faith in seeking
nmodi fication at this tinme and argues that nodification should be

10



all owed due to the tragic and unforeseen circunstance of her
husband’ s deat h. The Court has no reason to doubt the good
faith of the debtor’s proposed nodification. However, any
evaluation of the debtor’s good faith is superfluous at this
time, as it is only when there is conpliance wth the
modi fication limts set forth in subsections (a)(1l), (2), and
(3) of the statute that the good faith requirenent and ot her
requi renents i nposed by subsection 1329(b) (1) beconme rel evant.

See In re Taylor, 99 B.R 902, 905 (Bankr. C.D. IIl. 1989). A

debtor cannot “bootstrap” 8§ 1329(b)(1) to enlarge the
nodi fications permtted by § 1329(a). 1d.

The Court notes, finally, that sonme courts, reasoning that
a debtor mght obtain the result sought here by sinply
di sm ssing an existing case and refiling a new Chapter 13 case,
have allowed the reclassification of clains under §8 1329(a) on

t he grounds of judicial efficiency. See In re Frost, 123 B.R

254, 259 (S.D. Chio 1990); Cartee, Surrendering Collateral Under

Section 1329, 12 Bankr. Dev. J. 501, 517-18. This Court,

however, finds such reasoning to be specious. \What “could be”
and “what is” are two different things, and a debtor who
di sm sses a case in order to surrender collateral on a secured
claim and reclassify the remaining deficiency is exposed to
ri sks and trade-offs that are not present when a debtor seeks
nodi fication of a confirmed plan in an existing case. See Inre
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Col eman, 231 B.R 397, 401 (Bankr. S.D. Ga. 1999). I n any
event, the Court is not enpowered to approve the debtor’s
proposed nodification nmerely because it would serve the cause of
judicial efficiency. Section 1329(a), as witten, sinply does
not afford the relief the debtor seeks.

For the reasons stated, the Court finds that the debtor’s
proposed nodi fi ed pl an cannot be approved, and, accordingly, the

Court will sustain the objection to nodification filed by GVAC.

SEE WRI TTEN ORDER

ENTERED: March 6, 2001

/'s/ KENNETH J. MEYERS
UNI TED STATES BANKRUPTCY JUDGE



