IN THE UNI TED STATES BANKRUPTCY COURT
FOR THE SOUTHERN DI STRICT OF ILLINO S
| N RE:
SOUTHERN | LLI NO S RAI LCAR CO., Bankruptcy Case No. 02-30456
Debt or.

OPI NI ON

Thi s matter having conme before the Court on a Motionto Conpel
Producti on of Docunents, CBC s (bjectionto Debtors' Mtionto Conpel,
CBC s Trial Brief &In Limne Request, Objection and Menorandumi n
Opposition to Cal dwel | - Baker Conpany's Motion in Limne, Southern
I11inois Rail car Conpany and Southern Il 1linois Rail car Conpany, and
L.L.C."s Motion for Sanctions and to Stri ke the d ai mof Cal dwel | - Baker
Conpany; the Court, having heard argunents of counsel and being
ot herwi se fully advi sed i nthe prem ses, nakes the fol |l owi ng fi ndi ngs
of fact and concl usi ons of | awpursuant to Rul e 7052 of t he Feder al
Rul es of Bankruptcy Procedure.

On May 3, 2004, after initially hearing argunents onthe Debtor's
Mot i on t o Conpel Production of Docunments, and t he Cbjection thereto by
Cal dwel | - Baker Conpany, the Court ordered Li nus Baker and Cal dwel | -
Baker Conpany to certify, withintwo days, that the docunents which the
Debt or sought in the Motion to Conpel Production of Docunents di d not
exi st. The Court advi sed Li nus Baker that such acertification was at

his own ri sk, and that the Court woul d carefully reviewthis matter.



Shortly thereafter, Linus Baker filed a docunment entitled
"Certificationof Production of Docunents,” which he signed, together
wi t h t he Presi dent of Cal dwel | - Baker Conpany, Carle E. Baker, Jr. The
Certification was not dated, and it was not signed under oath, nor
under penalty of perjury. The Certification nerelyindicatedthat
Cal dwel | - Baker Conpany di d not have t he docunent s whi ch t he Debt or
sought inits Motion to Conpel Production of Docunents. Follow ngthe
filing of the Certification, the Debtor, being unsatisfiedwithit,
filedaMtionfor Sanctions andto Stri ke the d ai mof Cal dwel | - Baker
Conpany.

The Court held afinal hearing onthe Motionto Conpel Production
of Docunents and t he Motion for Sanctions and to Stri ke the Cl ai mof
Cal dwel | - Baker Conpany on July 16, 2004. At that hearing, Linus Baker
argued that his Certificationconpliedwththe requirenents of the
Court and conpliedwth the requirenents of statutory | aw. Counsel for
t he Debtor argued to the contrary, and the Court findsthat it isin
agreenent with the argunents of Debtor's counsel. The Court finds that
the Certification of Production of Docunents neets neither the
requirenents of the Court nor of statutes governing saidcertification.
The Court is further troubled by the fact that, in spite of the
certification that Cal dwel |l -Baker Conpany had no docunents inits
possessi on, there were, in fact, docunents turned over to Debtor's

counsel after thefilingof the Certification. The Court is further



troubl ed by the fact that, although Linus Baker argues that the
docunent s whi ch Debtor's counsel seeks do not exi st, he was sonmehow
ableto argue that the credits which Debtor's seek to prove by virtue
of the requested docunents woul d anount only to a nere $100, 000, and,
t hus, are demninus. It is beyondthe understandi ng of the Court how
Li nus Baker can on t he one hand argue t hat no docunents exi st, but on
t he ot her hand argue that the credits which those docunents woul d prove
amount to a nmere $100, 000, if, infact, those docunments do not exi st.
Al inall, the Court finds that the conduct of Linus Baker and t he
conduct of his client, Cal dwel | - Baker Conpany, is i nproper and has
resulted i n undue del ay of these proceedi ngs and prejudice to the
Debt or .

Rul e 9011(b)(2) and (3) of the Federal Rules of Bankruptcy
Procedure states, in pertinent part, as foll ows:

(b) REPRESENTATI ONS TO THE COURT. By presentingto

t he court (whether by signing, filing, submtting, or later

advocating) apetition, pleading, witten notion, or other

paper, an attorney or unrepresented party is certifyingthat

to the best of the person's know edge, information, and

belief, formed after an inquiry reasonable under the

ci rcumst ances,

(2) the clains, defenses, and other | egal
contentions therein are warranted by exi sting | awor by
a nonfrivolous argunment for the extension
nodi fi cation, or reversal of existing |law or the
establ i shnment of new | aw,

(3) the allegations and other factua
contentions have evidentiary support or, if
specifically so identified, are likely to have



evi dentiary support after areasonabl e opportunity for
further investigation or discovery;

The goal of the sanctions renedy provi ded under Bankruptcy Rul e
9011 is to deter unnecessary filings, prevent the assertion of
frivol ous pl eadi ngs, and require good faithfilings. Inre Rossi, 1999

WL 253124 (Bankr. N.D. IIl. 1999); Szabo Food Service, Inc. v. Canteen

Corp., 823 F.2d 1073 (7th Cir. 1987), cert. dism ssed, 485 U. S. 901,
108 S. Ct. 1101 (1988). Theruleis not intendedto function as afee
shifting statute which wouldrequire thelosing party to pay costs.

St at e Bank of I ndiav. Kaliana, 207 B. R 597 (Bankr. N.D. I'll. 1997)

(citing Mars Steel Corp. v. Continental Bank, 880 F.2d 928 (7th Cir.

1989)). Thus the Rul e focuses on the conduct of the parties and not on
the results of the litigation.

The present versi on of Bankruptcy Rul e 9011 provi des t hat, upon
presenting in the manner of signing, filing, submtting, or later
advocati ng docunents to the Court, a party or their counsel represents
to the best of that person's know edge, i nformation, and belief, formed
af ter a reasonabl e i nquiry under the circunstances, such docunent is
not presented (1) for any i nproper purpose, (2) based upon frivol ous
| egal argunents, (3) without adequate evidentiary support for its
al |l egations, and (4) without a basis for denials of fact. These
provi sions essentially create two grounds for the inposition of

sanctions: (1) the "frivol ousness cl ause"” whi ch | ooks t o whet her a



party or an attorney made a reasonable inquiry into boththe facts and
the law, and (2) the "i nproper purpose cl ause" whi ch | ooks t o whet her
a docunent was i nterposed for anillegitinate purpose, such as del ay,

harassment, or increasing the costs of litigation. See: Kaliana,

supra, at 601.

Wthrespect tothe "frivol ousness cl ause" the rel evant i nquiry
has two prongs: (1) whether the attorney nade a reasonabl e i nquiry
into the facts, and (2) whether the attorney nmade a reasonabl e

i nvestigation of the law. Hone Savings Assn. of Kansas City v.

Whodst ock Asso., 121 B.R 238 (Bankr. N.D. IIl. 1990), citing Brown v.

Feder ati on of State Medi cal Boards of the United States, 830 F. 2d 1429

(7th Cir. 1987). The investigation of the facts nust have been
reasonabl e under the particular circunstances of the case. Inre

Excello Press, Inc., 967 F.2d 1109 (7th Gr. 1992). Apleadingis well

groundedinfact if it has sone reasonabl e basis infact. Waodstock,
supra, at 242. On the ot her hand, a pleadingis not well grounded in
fact if it is contradicted by uncontroverted evi dence that was or
shoul d have been known by t he attorney signing the docunent. [d. at
243.

Rul e 9011(c) states:

(c) SANCTIONS. If, after notice and a reasonabl e
opportunity to respond, the court determ nes that
subdi vi si on (b) has been vi ol ated, the court may, subject to

t he condi ti ons st at ed bel ow, i npose an appropri at e sancti ons
upon the attorneys, lawfirns, or parties that have viol at ed



subdi vi sion (b) or are responsible for the violation.
(1) How Initiated.

(A) By Mdtion. A notion for sanctions
under this rule shall be nade separately from
ot her noti ons or requests and shal |l descri be the
speci fic conduct al |l eged to vi ol at e subdi vi si on
(b). It shall be served as provided in Rule
7004. The notion for sanctions nmay not be fil ed
with or presentedto the court unless, within 21
days after service of the notion (or such ot her
period as the court my prescribe), the
chal | enged paper, claim defense, contention,
al l egation, or denial is not wthdrawn or
appropriately corrected, except that this
l[imtations shall not apply if the conduct
allegedisthefiling of apetitioninviolation
of subdivision (b). If warranted, the court may
award to the party prevailing onthe notionthe
reasonabl e expenses and attorney's fees i ncurred
i n presenting or opposi ng the notion. Absent
exceptional circunstances, alawfirmshall be
hel d jointly responsible for violations commtted
by its partners, associates, and enpl oyees.

(B) On Court's Initiative. On its own
initiative, the court nay enter an order
descri bi ng the specific conduct that appearsto
violate subdivision (b) and directing the
attorney, lawfirm or party to showcause why it
has not vi ol ated subdi vision (b) with respect
t hereto.

(2) Nature of Sanction; Limtations. Asanction
i nposed for violation of thisruleshall belimtedto
what is sufficient todeter repetition of such conduct
or conpar abl e conduct by others sim |l arly situated.
Subject tothelimtations in subparagraphs (A and
(B), the sanction may consist of, or include,
directives of a nonnonetary nature, an order to pay a
penalty into court, or, if inposed on notion and
warranted for ef fecti ve deterrence, and order directing
paynment to t he novant of some or all of the reasonabl e
attorneys' fees and ot her expenses i ncurred as a direct



result of the violation.

(A) Monetary sanctions may not be awar ded
agai nst arepresented party for aviol ati on of
subdi vi sion (b)(2).

(B) Monetary sanctions may not be awar ded
onthecourt'sinitiativeunlessthe court issues
its order to show cause before a voluntary
di sm ssal or settlenent of the cl ai ns nade by or
agai nst the party whichis, or whose attorneys
are, to be sanctioned.

(3) Order. When inposing sanctions, the court
shal | describe the conduct determ ned to constitute a
viol ation of this rul e and explainthe basis for the
sanction i nposed.

It isclearly statedin Rule 9011(c)(2) that a sanction i nposed
for violationof thisruleshall belimtedtowhat is sufficient to
deter repetition of such conduct or conparabl e conduct by others
simlarly situated. The Rul e is not designed as afeeshiftingrule
fromthe prevailing parties to the losing parties. Sanctions are
limted to those that are "sufficient to deter repetition of such
conduct or conparabl e conduct by others simlarly situated.” See: |In
re Poli, 298 B.R 557 (Bankr. E.D. Va. 2003).

Inthis case, given the degree of undue del ay and prej udiceto the
Debt or, the Court finds that an appropri ate anount to deter Attorney
Li nus Baker and his client, Cal dwell-Baker Conpany, fromi nproper
conduct inthe futureis the sumof $15,000. The Court finds that this

amount shoul d be paidto the attorneys for Debtor, and t hat sai d amount

shoul d be the joint and several obligation of both Attorney Li nus Baker



and his client, Cal dwel | - Baker Conpany. The Court further finds that,
al t hough t he conduct of Attorney Li nus Baker and his client isclearly
sanctionable, it does not riseto thelevel of conduct which would
require striking the entire claimof Caldwell-Baker Conpany.

Turningtotheinlimnerequest of Cal dwel | - Baker Conpany, the
Court finds that theinlimnerequest containedinCBC s Trial Brief
and I n Limine Request isidentical toanmtioninlimne previously
filed wwth the Court on March 13, 2003, on which the Court had not
previously ruled. As for thisinlimnerequest, the Court finds that
both the motion for inlimne filed on March 13, 2003, and the in
i mnerequest foundin CBC s Trial Brief and I n Li m ne Request shoul d
be denied. The matters rai sed are of a factual nature and can be deal t
withat thetime of trial. Al ow ng evidence onthese mattersisinno
way prej udi ci al to Cal dwel | - Baker Conmpany. |n essence, theinlimne
request and notion for inlimne seeks arulingby summary judgnent,
and the Court finds that, giventhe factual questions present, thereis
absolutely no basis onwhichtoruleinfavor of Cal dwel | - Baker Conpany
in a summary fashion.

Finally, the Court finds, astothe Motionto Conpel Production
of Docunents, that there should be a continuing order for Cal dwel | -
Baker Conpany to produce any docunentationthat it may haverelatingto
shop days or docunents refl ecting the days on whichthe leasedrailcars

were in the shop for repairs, as well as docunentationrelatingto



m | eage credits that may exist.

ENTERED: July 23, 2004.

[ S/ Gerald D. Fines

GERALD D. FI NES
United States Bankruptcy Judge



