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"""""""""""""" pECSION

In his conplaint inthis adversary proceedi ng, the plaintiff
debt or, Robert E. Spain, asked that his i ndebt edness to the United
St at es for federal wagering taxes and rel at ed speci al occupati on taxes
on wager i ng be decl ar ed di schar geabl e by reason of 8523(a) (1) (C) of the
Bankruptcy Code.® The United States di sputes the debtors position
regardi ng 8523(a)(1)(C) and, in addition, has filed a nmotion for
summary j udgnment asking the court torulethat the debtor's obligation
i s nondi schar geabl e by reason of 8523(a)(1)(B)(i) of the Code. The
governnment's notion presents the court with the sol e i ssue of whet her
the debtor's liability is nondischargeable by reason of
8523(a) (1) (B)(i).

8§523(a)(1)(B)(i) excepts from di scharge "any debt --

(1) for atax . . . --

(B) with respect to which a return, if required --

1Section 523(a)(1)(C) excepts fromdischarge a tax "with respect
to which the debtor . . . willfully attenpted in any manner to evade
or defeat such tax."



(i) was not filed."
The court has jurisdictionunder 28 U.S. C. 81334(b). Thisis a
core proceeding under 28 U. S.C. 8157(b)(2)(1).
Summary j udgnent i s appropriate when there are no genui ne i ssues
of material fact and the noving party shoul d prevail as a matter of

| aw. | nperial Casualty &l ndemmity Co. v. Chi cago Housi ng Aut hori ty,

987 F. 2d 459 (7th Cir. 1993). Therelevant facts with respect tothe
governnment's notion are not in dispute.

Facts relied upon by the United States

I nhis conplaint, the debtor concedes that heis indebtedtothe
United States i n the sumof approxi mately $1, 500, 000 pl us penal ti es and
interest and that the debt is for the wagering excise tax and t he
rel at ed speci al occupati ontax on wagering. The taxes were assessed by
t he I nternal Revenue Service on April 30, 1993. (Thus, the debtors
liability for the tax and the amount of thetax |liability are not here
in issue.)

Tax returns for the taxes at i ssue were required to be filed by

statute and the associ ated regul ations.?

2Under 26 USC 84401(c) of the Internal Revenue Code (I RC),
"[e]ach person who is engaged in the business of accepting wagers
shall be liable for and shall pay the tax . . . on all wagers placed
with him" In addition, 84411(a) inposes a special tax of $500 per
year on "each person who is liable for the tax inposed under 84401."
These taxes are commonly referred to as wagering taxes or wagering
exci se taxes, and occupational taxes.

| RC 86011(a) mandates that each person subject to the taxes
i nposed by 884401 and 4411 file tax returns "according to the forns
and regul ati on prescribed by the Secretary.” The tax returns
prescribed by the Secretary are returns entitled "Tax on Wageri ng'
(Form 730), and "Stanp Tax and Regi stration Return for \Wagering"
(Form 11-C), respectively.

The applicable regul ations, Treas. Reg. 8844.6011(a) and (b),
(26 CF.R), require the filing of nmonthly Form 730 returns and
annual Form 11-C returns.



The debtor did not file any Form730, Tax on Wageri ng, nor any
Form11-C, Stanp Tax and Regi stration Return for Wagering for the taxes
referred to above. Because the debtor failedtofiletax returns, the
| nternal Revenue Service prepared substitutes for return.

Facts relied upon by the debtor?

In or about 1991, the debtor was arrested on charges of
bookmaki ng. The charges were dropped when he forfeited his cars and
the noney in his honme and possession.

As aresult of the arrest, he was cont acted by an agent of the I RS
who i nfornmed hi mthat there was atax onthe busi ness of wagering. He
was amazed t hat such atax existed and felt that it didn't nake sense
to have atax onanillegal activity, which woul d be a confessionif
conplied wth.

During the period prior to his arrest, he was not represent ed by
an account ant or an attorney. He was totally unaware of the wageri ng
tax until he was contacted by the tax agent.

The attorney representing the debtor inthis bankruptcy case was
wel | aware of the requirenent for filing state and federal incone tax
returns and could not recall, in her professional or personal
associ ati ons, ever meeti ng anyone who was not awar e of the requirenents
for filing state and federal incone tax returns. However, she was
unawar e of the tax on wagering until becom nginvolvedinthis case.
A knowl edgeabl e account ant t hat she consul t ed was al so unawar e t hat

such a tax exi sted. I n addition, she discussed the natter with

3For purposes of its nmotion, the governnent does not dispute
these facts presented by the debtor but contends that they are
irrel evant.



nuner ous ot her attorneys engaged i n bankruptcy and tax | aw, and none of
t hemwas aware of the wagering tax. When she first spoke with an
attorney inthe Tax Di vision of the U.S. Departnment of Justice, the
| atter was al so unaware of the wagering tax.

*x * * %

The debt or argues t hat a t axpayer - debt or shoul d not be heldto "a
st andard of perfect know edge of the tax | awand regul ati ons i n order
for atax debt to be di scharged when the tax rul es and regul ati ons are
so conpl ex and ext ensi ve, that even tax professionals do not havethis
know edge. Debtor-plaintiff submts that his failureto filethe
wageri ng tax returns nust be excusabl e under the facts of this casein
conpliance with previous decisions, the fresh start policy of the
Bankruptcy Code and fundanental fairness."”

The previous decisions referred to by the debtor, that are

concerned with 8523(a)(1)(B)(i), arePruitt v. United States, 107 B.R

764 (Bankr. WY 1989), Haywood v. State of Illinois, 62 B.R 482 (Bankr.
NDIL 1986) and Matter of Crawford, 115 B. R. 381 (Bankr. ND GA 1990).

Pruitt and Haywood i nvol ve t he nonfiling of income tax returns and
Crawford, |Iike the case at bar, the nonfiling of wagering tax returns.

Wt hout exception, the cases hold that a di scharge i s not avail abl e for
taxes for whichareturnwas requiredto be filed but was not fil ed.
In the Pruitt and Crawford cases, the court ruled that the tax
obl i gati on was nondi schar geabl e, even t hough the I nt ernal Revenue
Service had filed substitutereturns. ThePruitt court said, "The
pl ai n | anguage of the section, as well as the purpose behindits
enactnment, require that the debtors have filed the required return.”

The debtor takes confort froml anguage i nt hese deci si ons t hat



i ndi cat es t he debt or -t axpayers wer e probabl y awar e of the exi stence of
the taxes inissue andthe requirenment that areturn be filed. For
exanple, inPruitt, 107 B.R at 766, the court saidthat rulingthetax
t o be di schargeabl e woul d "effectively excuse the nonfiling taxpayer
fromhis owndeliberate m sconduct." (enphasis added) Inthe case at
bar, it has been stipul ated that the debt or had absol ut el y no know edge
of the federal wagering taxes or tax returns.

Al ack of know edge of such taxes onthe part of the debtor would
clearly constitute avaliddefenseinacrimnal proceedi ng, where

"W | I ful ness" is a necessary el enent of proof. Cheek v. U S., 498 U S.

192, 111 S. Ct. 604, 112 L. Ed. 2d 617 (1991). The court believes it
woul d al so constitute a defense in a 8523(a)(1)(C nondischargeability
proceedi ng where it i s charged the debtor has "willfully attenptedto
evade" atax. U.S. v. Toti, 24 F.3d 806 (6th Cir. 1994). Such | ack of

knowl edge does not, however, constitute a defensein a 8523(a)(1)(B)(i)
nondi schargeability proceedi ng.

The facts on which the debtor relies areirrel evant totheissue
of di schargeability under 8523(a)(1)(B)(i). Unlike some other parts of
t he Bankr upt cy Code, the | anguage i n section 523(a)(1)(B)(i) is plainly
wor ded and unanbi guous. |1t does not require a showi ng of know edge on
t he part of the debtor. As the court saidintheHaywod case, "The
| anguage of the statuteis clear. Anindividual's debt arisingasthe
result of tax for which the debtor was requiredto fileareturnis
nondi schargeabl e i f the debtor did not filethat return.” 62 B. R at
485. The debtor inthis casedidnot filetherequiredtax returns for
any of the taxes at issue, and those taxes are accordingly not

di schar geabl e.



Thi s decision constitutes the court's findings of fact and
concl usi ons of | awpursuant to Rul e 52 of the Federal Rul es of Civil
Procedure and Rul e 7052 of t he Federal Rul es of Bankruptcy Procedure.
I n accordance with this decision, anorder will be entered grantingthe
notion of the United States for summary judgnent and decl ari ng t he
debtor's liability for the wageri ng taxes and associ at ed occupat i onal
taxes at issue to be nondi schargeable.

Dated May 30, 1995 at M | waukee, W sconsin.

Dal e E. | hl enfeldt
U. S. Bankruptcy Judge

pc Attorney Barbara E. Seaman
Attorney Eugenia C. Hunter



UNI TED STATES BANKRUPTCY COURT
SOUTHERN DI STRI CT OF | LLINO S

I n Re: ROBERT E. SPAI N, Case No. 94-40271
Debt or Chapter 7

ROBERT E. SPAI N,
Plaintiff,

VS. Adversary Proceedi ng
No. 94-4050C

UNI TED STATES OF ANMERI CA
Def endant .

ORDER GRANTI NG GOVERNMENT' S MOTI ON FOR SUMVARY JUDGVENT
AND
DECLARI NG DEBTOR' S WAGERI NG AND ASSOCI ATED OCCUPATI ONAL TAXES TO
BE_NONDI SCHARGEABLE.

Inthis adversary proceeding, the United States of Anericafiled
anotion for summary judgrment, askingthat theliability of the debtor,
Robert E. Spain, for federal wagering taxes and rel at ed occupati onal
t axes be decl ar ed nondi schar geabl e pursuant to 8523(a)(1)(B)(i) of the
Bankrupt cy Code. The debtor's liability for such taxes and t he anount
of hisliability are not hereinissue. The soleissueis whether his
liability is nondischargeable by reason of 8523(a)(1)(B)(i).

The court has this datefiledawitten decisionfindinginfavor
of the governnent's notion for summary judgnent. |n accordance with
t hat deci si on,

| TISORDEREDt hat the nmoti on for summary judgnent of the United
States of Anerica is granted.
| T1S FURTHER ORDERED, pursuant to 11 U.S.C. 8523(a)(1)(B)(i),
that theliability of the debtor, Robert E. Spain, tothe plaintiff,
United States of Arerica, for wagering and rel at ed occupati onal taxes,
i s nondi schar geabl e.
Dated May 30, 1995 at M | waukee, W sconsi n.



/sl Dale U. 1hlenfeldt
U. S. Bankruptcy Judge

pc Attorney Barbara E. Seaman
Attorney Eugenia C. Hunter



