I N THE UNI TED STATES BANKRUPTCY COURT
FOR THE SOUTHERN DI STRI CT OF | LLINO S

| N RE: ) I n Proceedi ngs
) Under Chapter 7
FRANK STEVENS, )
) No. BK 90-31144
)
Debt or (s). g
DONALD SAMSON, Trustee, ) Adv. No. 91-3061
)
Plaintiff, )
)
VS. )
)
ELEVEN PO NT CORP. and )
JANI S DAVI S, )
)
Def endants. )
OPI NI ON

The chapter 7 Trustee has filed a conplaint to avoid certain
transfers nade by debtor, Frank Stevens, to def endants El even Poi nt
Cor poration and Janis Davis. The first three counts are directed
agai nst El even Poi nt Corporation. The fourth count all eges that
debtor's transfer of certainreal estate in Novenber 1990 to Jani s
Davi s constituted a fraudul ent conveyance under secti on 548 of the

Bankruptcy Code.! The Trustee asks that the Court "enter its order

1Section 548 provides, in part, as follows:

(a) The trustee may avoid any transfer of an
interest of the debtor in property, or any
obligation incurred by the debtor, that was
made or incurred on or within one year before
the date of the filing of the petition, if the
debtor voluntarily or involuntarily....

(2)(A) received |less than a reasonably
equi val ent val ue in exchange for such transfer
or obligation; and



voi di ng said transfer or enter judgnent for [the Trustee] inthe anount
of $58, 000 | ess consi deration paid by defendant...." Count |V of
plaintiff's Second Anrended Conpl aint. Janis Davis filed a dermand for
ajury trial, which the Trustee has noved to strike. The Trustee
contends that a fraudul ent conveyance actiontorecover |landis an
equi t abl e action and that defendant is therefore not entitledtoajury
trial.

I nG anfinanciera S. A. v. Nordberg, 492 U. S. 33, 109 S. Ct. 2782,

106 L. Ed. 2d 26 (1989), the Suprene Court addressed t he questi on of
whet her a person who has not filed a cl ai magai nst t he bankruptcy
estate has a right to a jury trial when sued by the trustee in
bankruptcy to recover an al |l egedl y fraudul ent nonetary transfer. The
Court held that "the Sevent h Amendnent entities such a personto a
trial by jury, notw thstandi ng Congress' designation of fraudul ent
conveyance actions as 'core proceedings' in28 U S.C. 8157(b)(2)(H."
G anfinanciera, 109 S.Ct. at 2787.

Inreachingits decision, the Court di scussed the inportance of
det ermi ni ng whet her an actionislegal or equitableinnature. The
Court hel d that fraudul ent conveyance actions are | egal i n nature when
brought by a bankruptcy trustee to recover noney paynments of

ascertai ned and definite anounts. |d. at 2794. Wil eG anfi nanci era

(B)(i) was insolvent on the date that such
transfer was made or such obligation was

i ncurred, or becane insolvent as a result of
such transfer or obligation ....

11 U.S.C. 8§548(a)(2)(A).



i nvol ved al | egedl y fraudul ent nonetary transfers, the Court, ina
footnote, reiteratedits positionthat actions for therecovery of
fraudul ently conveyed real property, |ike actions for nonetary danmages,
are actions at law. Specifically, the Court stated as follows:

Al though there is scholarly support for the claim
that actions to recover real property are
qui ntessentially equitable actions ... in
Wi t ehead we stated: "[Where an actionis sinply
for the recovery and possessi on of specific real

or personal property, or for therecovery of a
noney j udgnent, the action is one at |law. An
action for the recovery of real property,

i ncl udi ng danmages for with-holding it, has al ways
been of that class ...."

Id. at 2792 n. 5 (citing Witehead v. Shattuck, 138 U. S. 146, 11 S. Ct.

276, 277, 34 L. Ed. 873 (1891)).2 See al so Il n re Southeast GConnectors,

Inc., 113 B.R 85 (S.D. Fla. 1990) (trustee's fraudul ent conveyance
action for therecovery of real property is action at | awand def endant

isentitledtojurytrial); Inrelee WAy Hol ding Co., 115 B. R 586

(S.D. Chio 1990) (in fraudul ent conveyance acti on where the trustee
seeks the recovery of real estate or the val ue t hereof, defendant is
entitled to jury trial).

Inlight of the Suprene Court's statenents i nGranfi nanciera, the

Court concl udes that the Trustee's acti on agai nst Jani s Davis is an

action at lawand that she is therefore entitled to a jury trial.

’2ln Granfinanciera, the Trustee relied on two cases, |In re
Graham 747 F.2d 1383 (11th Cir. 1984) and Dansky v. Zavatt, 289 F.2d
46 (2d Cir. 1961), to support his argunent that petitioner was not
entitled to a jury trial. Both of those cases acknow edged the right
to ajury trial with respect to nonetary clains, but not with respect
to fraudul ent conveyance actions seeking the recovery of real estate.
The Suprene Court expressly stated that "[b]Joth of these hol dings are
guestionable ... to the extent that they are in tension with our
decision in Whitehead...." Ganfinanciera, 109 S.Ct. at 2792 n.5.

3



Accordingly, I TISORDEREDthat the Trustee's notionto strike jury
demand i s DEN ED

/sl Kenneth J. Meyers
U. S. BANKRUPTCY JUDGE

ENTERED: JULY 1, 1992




