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Def endant s.

VEMORANDUM

This matter is before the Court on the notion for relief from
judgment fil ed by the debtors on January 30, 1991 pursuant to Rul e
60(b) (3) of the Federal Rules of Civil Procedure.! Debtors' notion

'Rul e 60(b)(3) is nade applicable in this proceeding by
Bankruptcy Rule 9024. Rule 60(b) states in pertinent part:

On notion and upon such terns as are just,
the court may relieve a party or a party's
| egal representative froma final judgnent,
order, or proceeding for the follow ng
reason[]: . . . (3) fraud (whether heretofore
denom nated intrinsic or extrinsic),
m srepresentation, or other m sconduct of an

adverse party . . The notion shal
be made within a reasonabl e time, and for
reason[] . . . (3) not nore than one year -

after the Judgnent order, or proceedi ng was
entered or taken.



asks the Court to vacate the judgnment entered on Septenber 11, 1990
di stributingthe proceeds of the sale of certainreal estate onthe
basis that the trustee commtted fraudul ent acts in prosecutingthis
adversary proceeding. The Court has jurisdictionto decidethis matter
despite appeal s nowpendinginthe District Court of orders enteredin
debtors' bankruptcy case and in this adversary matter. E.qg.,

G aef enhai n v. Pabst Brewi ng Co., 870 F. 2d 1198, 1211 (7th G r. 1989).

Debtors' notionisthelatest inalong and arduous (at | east for
the Court) string of attenpts by the debtors to undo t he consequences
of their decisiontoenter intoa stipulationand agreed order approved
and entered by the Court on July 19, 1988. By virtue of that
sti pul ati on and agreed order - whichresolved the United States of
Anerica s notionto dism ss debtors' case and the chapter 12 trustee's
notion for ruleto showcause - debtors agreedto sell the real estate
whi ch i s the subject of this adversary proceedingw thinafixed period
of time. Debtors further agreedthat their failuretotinely sell the
real estate wouldresult inits sale at public auction. Wen debtors
subsequently failedtotinely sell thereal estate, the Court, on Apri l
18, 1989, after notice to debtors and a hearing, orderedits sal e at
public auctionto be held on May 26, 1989. Addi tionally, on April
18, 1989, the Court ordered that if debtors attenpted to del ay t he
publ i c auction, the Court woul d renove t hemfrompossessi on of the real
estate and pl ace the trustee i n possessi onto conduct the sale. By

Order of May 30, 1989, the public auction having fail edto occur on May




26, 1989, the Court renoved debtors frompossessi on and pl aced t he
trustee in possession to conduct the sale.

On Septenber 11, 1989, thetrusteefiled aconplaint tosell the
real estate, initiatingtheinstant adversary proceedi ng, and al so
filed, indebtors' bankruptcy case, an applicationto sell the real
estate. Debtors were neither joined as def endants nor served with the
sumons and conpl aint inthe adversary matter. However, debtors were
served with a copy of the applicationto sell the real estate and, on
Cct ober 12, 1989, debtors filed an objection to the application.

Thereafter, on COctober 19, 1989, the Court entered an order
approving the sale onthe trustee's conplaint tosell thereal estate.
Then, on Novenber 21, 1989, after debtors argued their objectiontothe
trustee's applicationto sell inopencourt, the Court overruledtheir
obj ection and allowed the application to sell the real estate.

Subsequent |y, debtors appealedthreetinmes tothe District Court
fromt he Novenber 21, 1989 Order allowing the applicationtosell. The
District Court dism ssedthe first two appeal s on May 2, 1990 and May
14, 1990 respectively when debtors failed to perfect their appeal.? On
May 17, 1991, after the District Court had di sm ssed debtors' first two
appeal s, thetrustee filed his report of saleindicatingthat the sale
of thereal estate had taken place. On July 27, 1990, the District
Court di sm ssed debtors' thirdeffort to appeal fromthe Novenber 21
1989 Order allowingthe applicationto sell thereal estate. In each

of its three Orders di sm ssing debtors' appeal fromthe Novenber 21

°The District Court treated debtors' second notice of appeal
a notion for reconsideration.

as



1989 Order, the District Court noted that the argunents rai sed by
debtors on appeal were wi thout nerit.

Nonet hel ess, despite atrio of orders fromthe District Court
uphol di ng t he Bankruptcy Court's decisionto allowthe sale, debtors
have persistedinchallenging the sale. There are still pendi ng before
the District Court debtors' appeal fromthe Court's July 3, 1990 O der
entered inthe bankruptcy case overruling debtors' objectiontothe May
29, 1990 Order confirmng the trustee' report of sale as well as
debt ors' appeal fromthe August 29, 1990 Order entered inthe adversary
case allowing thetrustee' s notionto marshall theliens. And, now,
after the Court deni ed debtors' notion for reconsideration of the final
j udgnment ent ered on Sept enber 11, 1990 di stri buting t he proceeds of
sal e, debtors filed the instant notion seekingrelief fromthe final
j udgnment on the basis of fraudul ent conduct by the trustee inits
procurement.

Bef ore addressing the notion for relief fromfinal judgnment, the
Court must di spose of several other notions fil ed by debtors. These
are (1) anotion for non-di sm ssal of this adversary proceedi ng; (2) a
notion for consolidation of pleadings; (3) anmotionto disnmssthe
trustee' s response to debtors' notion for relief fromjudgnent; and (4)
a motion for summary j udgnent and for default on debtors' notion for
relief fromjudgnment. The Court will discuss these notions inthe
order set forth above.

On April 18, 1991, the Court entered an Order di sm ssi ng debt ors’
bankruptcy case based on their default under the terns of their

confirmed plan. DebtorsthenfiledanotiononApril 24, 1991 aski ng
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that the Court refrain fromdi smssingthis adversary caseinorder to
adj udi cat e, among ot her t hings, their pending notionfor relief from
judgment. The Court finds that debtors' notionwas filedinaccordance
with Rul e 741(A) of the local rules of this Court and agrees that the
adversary case shoul d not be di sm ssed during the pendancy of the
nmotion for relief fromjudgnment and t he appeal froman Order enteredin
this case.

Debt ors next ask the Court, intheir notion for consolidation of
pl eadi ngs, to consider the argunents they raiseintheir "Cbhjectionto
Notice" in deciding the motion for relief from judgnment. The
"Cbjectionto Notice" was filed in debtors' bankruptcy case on March 7,
1991. The Court will, of course, consider all of debtors' argunents in
resolving the notion for relief fromjudgnent, including those rai sed
in the "Objection to Notice".

Debt ors have al so asked the Court to dism ss the trustee's
responsetotheir notionfor relief fromjudgnment, to grant sunmary
judgment intheir favor onthe notion for relief fromjudgnent, andto
enter default against the trustee on the notion for relief from
judgment. O course, neither the Federal Rul es of G vil Procedure nor
t he Bankruptcy Rul es provi de for the requestedrelief, which applies
only to pleadings filed and not to notion practice.

Havi ng di sposed of these prelimnary matters, the Court will now
address t he argunents t hat debtorsraiseintheir notions for relief
fromjudgnment and f or consol i dation of pleadings. Inthese notions,
debtors contend that they were not served with the summpbns and

conmpl aint whichinitiatedthis adversary proceedi ng nor with a copy of
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the final judgnment, that the chapter 12 trustee never paid the
appropriate fee to file this adversary case and that the trustee
fraudul ently represented to the Court that the secured creditors would
pay t he costs of the sale of thereal estate, whichthey failedto do.
As relief for these all eged transgressi ons, debtors urge the Court to
set aside the sale and to i npose nonetary sanctions onthe trustee and
hi s attorney equal to debtors' outstandi ng i ndebt edness pl us t he cost
of planting and harvesting the 1991 crop. In essence then, debtors are
not chal | engi ng t he di stribution of proceeds set forthinthe final
judgment but rather the allowi ng of the sale itself.

A bankruptcy court, as a court of equity, nay set asi de an order
confirmng a sal e only when fraud, m stake or other likeinfirmtyis

present. E.qg., Matter of Chung King, Inc., 753 F. 2d 547, 549 - 50 (7th

Cir. 1985). This standardis based ontherational ethat the goal of
asaleistoobtainthe highest bidf or the property. Mbreover, to
reach this goal "atine nust come when afair bidis accepted andthe

proceedi ngs are ended." I nre Wbcor, Inc., 392 F. 2d 893, 899 (7th G r.

1968), cert. denied, 393 U. S. 837 (1968). Thus, aconfirmed sale w ||

not be vacat ed unl ess "conpel | i ng equi ties"” outwei gh the interest of

reaching an end to t he proceedi ngs. Mtter of Chung King, Inc., 753

F.2d at 549 - 50.

Debt ors argue t hat t hey shoul d have been j oi ned as def endant s and
served wi t h t he sunmons and conpl aint initiatingthis proceedi ng and
with acopy of the final judgnent. Bethat asit may, thefailureto
jointheminthis adversary action andto serve themw th all pl eadi ngs

and ot her papers are not indiciaof fraud. Nor didany such failure
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prevent the Court frommaki ng a proper decisionallowngthe sale. 1d.
at 552. The Court heard and consi dered al |l of debtors' objectionsto
the trustees applicationto sell beforethe sal e was approvedinthe
bankruptcy case, and in any event, before the sale was cl osed.
Moreover, the District Court has affirmed the propriety of thesalein
three separate Orders. Consequently, any failure tojoin and serve
debtors inthis proceeding di d not forecl ose debtors frombeing fully
heard onthe nmerits and i s not a "conpel ling equity” warrantingthe
setting aside of the sale.

Next, debtors argue that the trustee never paidafilingfeeto
initiate this proceeding. However, this argunent has no nerit. Were
atrusteefiles an adversary conplaint, thefiling feeis payable from
the estate and only to the extent that there are assets realized. 28
U.S.C. 81930 Judicial Conference Schedule of Fees at T6.

Finally, debtors contend that the trustee commtted fraud
because he represented that the creditors woul d pay the costs of the
sale and they fail ed to do so. Debtors' argunent i s not supported by
the facts. The final judgment clearly shows that the proceeds
recovered by the | i enhol ders have been reduced by the costs of the
sal e.

See order entered even date.

/sl Kenneth J. Meyers
U. S. BANKRUPTCY JUDGE



ENTERED: June 10, 1991




