I N THE UNI TED STATES BANKRUPTCY COURT
FOR THE SOUTHERN DI STRI CT OF | LLINO S

| N RE: I n Proceedi ngs

Under Chapter 7
W LLI AM and CAROL STROTHEI DE,
No. BK 91-30322

Debtor(s),
CHARLES E. JONES, Trustee,

Pl aintiff,
V. ADVERSARY NO. 91-3046
HAROLD STROTHEI DE, LEONA
STROTHEI DE, GERALD
STROTHEI DE, and CLYDE
STROTHEI DE,

N N N N’ N’ N N’ N N N N N N N N N

Def endant s.

AMENDED OPI NI ON

This case is aclassic exanple of well-laidplans gone awy.! The
facts are undi sput ed. Harol d and Leona Strot hei de, parents of debtor
W I IliamStrothei de, owned three parcels of real estate in Clinton
County, Illinois. For anunber of years they had plannedto | eave a
parcel of real estateto each of their three sons, Wlliam GCerald, and
Cl yde. The el der Strot hei des noved i nto a nursing hone in July 1990.

I n Cct ober 1990, they spoke with daughter-in-1awJudy Strotheide, wife

!As Robert Burns put it:
The best | aid schemes o' mice and nen
Gang aft a-gl ey;
An' | ea' e us nought but grief and pain,
For proms'd joy.
"To A Mouse.' Stanza 7.

J. Bartlett, Fam liar Quotations, at 390a (13th ed. 1955).




of Gerald, about putting
their land in a trust for the benefit of their three sons.

Judy Strot hei de contacted attorney Bernard Hei li gensteinto set up
thetrust. Thethree sons weretoldingeneral terns of their parents’
intentions. InJanuary 1991, Judy Strotheide nmet with Heiligenstein
and made arrangenments for himto visit the Strothei des at the nursing
home to discuss the proposed transaction. During the resulting
nmeeting, Heiligensteinrecomendedtothe parents that, rather than
create atrust, they convey the property totheir children outright
witharetention of inconme for 30 nonths inorder to obtain maxi num
est at e pl anni ng benefits concerning Medicaideligibility for nursing
home residents.

Late in the afternoon of March 20, 1991, Judy Strot hei de and Loi s
Hei l i genstein, wife and secretary of Bernard Heiligenstein, went tothe
nursi ng home. At that time Harol d and Leona Strot hei de execut ed t hree
deeds conveying a 60 acre parcel of farmlandto WIlliam an 80 acre
parcel to Gerald, and an 80 acre parcel to dyde. Lois Heiligenstein
then took the three deeds to be recorded.

The fol | owi ng nmorni ng, on March 21, 1991, t he bankruptcy petition
of WIliamand Carol Strotheide was filedat 9:06 a. m Approxi mately an
hour and a hal f | ater, at 10: 25 a.m, the deeds were recorded inthe
Clinton County recorder's office. WIIliamand Carol Strotheide, who
had m stakenly assuned their bankruptcy

petitionwas filed prior toexecution of the deeds on March 20, ? | ear ned

’The debtors' petition was signed on March 18, 1991, but was not
received and file-marked in the bankruptcy court until March 21,
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of these events and filed a disclainmer of their interest inthe 60
acres of real estate. Harold and Leona Strothei de subsequently
execut ed anot her deed conveying the 60 acre tract to the other two
brothers, Clyde and CGerald Strotheide.

The trustee of the debtors' bankruptcy estate instituted this
actionto avoidthe debtors' alleged postpetitiontransfer of the real
estate and obtai n turnover of the property. The trustee asserts that
the 60 acre tract becane property of the estate upon the debtors’
bankruptcy filing and that t he subsequent di scl ai mer constituted an
unaut hori zed transf er subject to avoi dance under 11 U. S.C. § 549.3 The
def endants, Harol d, Leona, CGeral d and C yde Strot hei de, respond t hat
the gift of real estate by the el der Strothei des was not conpl et e at
the time of the debtors' bankruptcy filing and that the property thus
never becane part of t he bankruptcy estate. Whil e concedi ng that the
parents had the necessary donative intent to nake a gift to the
debtors, the def endants assert that there was no delivery of the gift
because t he deed was never out of the control of the grantors until it
was recorded shortly after the debtors' bankruptcy filing.

Resol ution of the trustee's conpl ai nt depends on whet her, at the

1991.
3Section 549 provides that

the trustee may avoid a transfer of property of the

estate--
(1) that occurs after the conmencenent of the case;
and
(2)(B) that is not authorized . . . by
the court.

11 U.S.C. § 549(a) (enphasis added).
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time of filing, the debtors had aninterest inthe deeded real estate
under state lawpertainingtogifts.* Avalidgift of real propertyin
Il'1inoisrequires satisfaction of three el enents: execution of a deed
with intent toconvey, delivery of the deed, and acceptance by the

grantee. (allagher v. Grote, 23111. 2d 170, 174, 177 N. E. 2d 103, 106

(1961); Chicago Land d earance Comm v. Yablong, 20 111. 2d 204, 206,

170 N. E. 2d 145, 146 (1960). The parties here do not dispute the
grantors' intent to make a gift but di sagree concerni ng whet her
delivery was acconplished prior to filing.

The trust ee and t he def endant s have each fil ed noti ons for summary
judgrment. The Court has before it depositiontestinony concerningthe
parents' execution and del i very of the deeds and nmust determ ne only

the | egal effect of the facts presented on the issue of delivery.

Under Il linois|law, delivery of adeedis essential torender it
operative as a conveyance. Md ugage v. Taylor, 352 111. 550, 557, 186
N E. 145, 148 (1933); Herrinv. MCarthy, 339111. 530, 534, 171 NE

621, 623 (1930). The intention of the grantor is the primary and
controlling factor in determn ni ng whet her there has been a del i very,
and anyt hi ng which clearly mani fests the grantor's intentionthat the
deed becone operative, that the grantor | ose control thereof, and t hat
t he grant ee becone t he owner of t he deeded property is sufficient to

showdelivery. M ugage; Herrin. No special formor cerenmony is

4Section 541 includes as property of the estate "all .
interests of the debtor in property as of the comencenent of t he
case." 11 U.S.C. § 541(a)(1). The Bankruptcy Code provides no basis
for determining a debtor's interest in property, and resort nust be
had to nonbankruptcy or state law. See 4 Collier on Bankruptcy, 1
541.02[1] (15th ed. 1992).




requi red, and manual delivery of the deed i s neither necessary nor
effectivetotransfer titleinthe absence of suchintent. Al exander

v. Arerican Bible Society, 407 111. 49, 56, 94 N. E. 2d 833, 837 (1950);

Herrin. Rather, thegrantor'sintent totransfer title may be shown by
words or acts or by circunstances surrounding the transaction.
Al exander .

I n argui ng that the parents’' deed had not been delivered at the
time of filing, the defendants point out that the deed was recorded
only after the debtors' bankruptcy petitionwas filed. Recording of a

deed does not constitute delivery and nerely serves as noticetothe

worldthat title has passed. Gallagher, 23 111. 2d at 175, 177 N. E. 2d
at 106; Lucas v. Wstray, 408 I11. 243, 248, 96 N. E. 2d 623, 625 (1951).

Sincetitle passes at thetinme of delivery, it begs the questionto
| ook to recording as the tine when delivery occurred. |I|ndeed,
recordi ng of a deed rai ses a presunpti on that the deed was del i vered

"onthe dateit bears,"” not onthe date of its recording. Beriganyv.

Berigan, 413 111. 204, 216, 108 N E. 2d 438, 445 (1952); see McGhee V.
Forrester, 15 II1l. 2d 162, 154 N. E. 2d 230 (1958). Under this

presunption, deliveryinthe present case woul d have been prior to
filing on March 20, the date t he deed was execut ed, rat her than at the
time of recording on March 21.

The def endant s cont end, however, that delivery di d not occur when
t he deed was execut ed on March 20 because t he parents ret ai ned control
of the deed t hrough t heir agent and had t he power torecall or nullify
the deed until it was actually presentedto the recorder of deeds on

March 21. After execution, the deed was givento Lois Heiligenstein,
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attorney Heiligenstein' s enpl oyee, to be recorded. The defendants
mai ntai n that at any time prior torecording, the parents coul d have
inforned their attorney t hey had changed t heir m nds and t he deed woul d
have been returned to themor destroyed. Thus, the defendants assert,
possessi on of the deed by t he parents’' agent rendered i neffective any
supposed delivery to the debtors prior to their bankruptcy fili

As di scussed above, delivery of a deed occurs when t he grantor
relinqui shes control over the deed with the intent that it becone
presently operative. Delivery may be made t hrough a third person
wi t hout actual delivery tothe grantee; however, if deliveryis madeto
athird person as agent for the grantor, the gift i s not conpl ete.

Pocius v. Fleck, 13 111. 2d 420, 428, 150 N. E. 2d 106, 111 (1958); Inre

Estate of Meyer, 317 111. App. 96, 102, 45 N E. 2d 495, 498 (1942). An

absol ut e del i very whereby the grantor parts wi th ownershi p and control
over the subject matter renders the third person a trustee on behal f of
t he grant ees for t he purpose of carrying out the grantor's intent. See

Inre Estate of Field, 99 111. App. 2d 235, 242, 240 N. E. 2d 765, 768

(1968): Lnre Estate of Wight, 304 111. App. 87, 94-95, 25 N E. 2d 909,

913 (1940). Whet her the person to whomdeliveryis nmade receivesit as
the grantor's agent or as trustee for the grantee i s to be determ ned
fromthe intention of the grantor, the situation and relation of the

parties, the ki nd and character of the property, and the things said

and done inregard thereto as di scl osed by the evidence. Meyer; Inre

Estate of Waggoner, 5 IIl1. App. 2d 130, 138, 125 N. E.2d 154, 158

(1955).

I11inois courts apply the presunptionthat athird personto whom
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deliveryis mdeis, inthe absence of a contrary show ng, an agent of

the grantor. See Pocius; Smthyv. Levy, 200 111. App. 3d 554, 556, 558

N. E. 2d 282, 284 (1990); Chi cago Savi ngs Bank & Trust Co. v. Cohn, 197

I11. App. 326, 329 (1916).° This presunpti on does not obtaininthe
present case, however, because t he evi dence shows that Heiligenstein
acted not only for theparents as grantors but al so for the children as
grantees and becanme their agent or trustee when the parents
relinquished all control of the deeds upon executi on.

Deposi tion testinony taken fromd yde, Geral d, and Judy Strot hei de
and fromBernard and Loi s Hei |l i genstein indicates that execution of the
deeds by t he el der Strot hei des effectuated al ong-standing planto
divide their land between the three sons. Judy Strotheide, who
conducted the parents' business affairs pursuant to a power of
attorney, consultedwith attorney Heiligenstein at various times from
January to March 1991 to det erm ne howthi s shoul d be done. Inearly

March Heiligenstein went to the nursing hone to neet the el der

SPocius v. Fleck is the |l eading case for the proposition that a
third person is presuned to be the agent of the grantor or donor.
Curiously, one of the cases cited as support for this proposition,
Chi cago Savings Bank & Trust Co. v. Cohn, relies on a M nnesota case,
Varley v. Simms, 100 Mnn. 331, 111 N.W 269 (1907), which instead
states the rule as "unless the contrary appears, it will be presuned
that the person to whom delivery is made takes as the trustee of the
donee.” 100 Mnn. at 337, 111 NW at 270 (enphasis added). See
also Meyer, 317 IIl. App. at 103, 45 N E.2d at 498, in which the
court quoted Varley correctly and found that there was sufficient
evidence to rebut the presunption that the third person was trustee
for the donee. The other case relied on in Pocius, In re Estate of
Waggoner, does not contain the proposition stated. Perhaps the
Poci us court derived its rule fromthe accepted principle that the
| aw never presunmes a gift and the donee has the burden of proving a
valid gift by clear and convincing evidence. See Dudley v. Uptown

Nati onal Bank of Mdline, 25 IIl. App. 2d 514, 521, 167 N. E. 2d 257,
261 (1960); Meyer, 317 I1ll. App. at 104, 45 N. E. 2d at 499.
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Strotheides. Fromthis neeting he concluded that the parents were
conpetent to execut e deeds and t hat t hey understood t hey were gi vi ng
away their land to the children. Judy Strotheide told hi mwhich tract
of land would go to which son, and Heiligenstein prepared the deeds.

On March 16, the Saturday before execution of the deeds, Judy
Strotheidetoldthe three sons the parents were going to deed the farm
| and to them The purpose for the conveyance, as stated by Geral d
St rot hei de, was to protect the parents’' property from"bei ng conpl etely
used up for health care reasons.” Wen Judy and Loi s Heiligenstein
t ook t he deeds to t he parents on March 20, Judy agai n explainedtothe
parents howthe farmwoul d be conveyed, and t he parents agreed and
si gned the deeds.

After the signing, Judy |l eft the deeds with Lois Heiligenstein
because Lois told her she woul d record themt he next day. Bernard
Hei |l i genst ei n was not present at the signing and thought that Judy had
t aken t he deeds t o be recorded. He stated that the parents had gi ven
hi mno i nstructi ons about recordi ng t he deeds when he net with t hem
The deeds were mmil ed back to Heiligenstein's |aw office after
recordi ng, and he cont acted Judy Strothei de to cone by for the deeds
and distribute them

Judy | at er pi cked up O yde and CGeral d' s deeds but di d not take the
debt ors' deed because Heiligenstein said there was "sonme ki nd of
guestionwithit.” Cyde Strotheide stated that he recei ved a copy of
the deed in April when his sister-in-lawgave it to himin church.
Cerald Strotheide testifiedthat he did not receive a deed personal |y

fromhis parents but was "just nade aware that | hadit" when hisw fe
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informed him"it had been done.™

WIlliamStrotheidetoldJudy two and a hal f weeks before t he deeds
wer e signed that he had fil ed for bankruptcy. He gave no detail s but
she asked hima couple of tinmes and he said, "I have filed." Judy
stated that Wl liamand Carol Strotheide contacted her repeatedly after
t he deeds were signed to obtain a copy of their deed, but she advi sed
themthat attorney Heiligenstein had the deed.

Fromt hese facts surroundi ng executi on of the deeds, it is evident
t hat the el der Strotheides i ntended to di vest thensel ves of their
property and under st ood when t hey si gned t he deeds that they were
transferring the property totheir children. The stated purpose of
ri ddi ng t hensel ves of propertytogaineligibility for Medicaidis a
strong indication that they intended a present transfer to the
children. The parents retained noright of recall over the deeds and
set forthnorestrictions or conditions ontheir operation. |ndeed,
the only limtation i nposed by the parents was the reservati on of
i ncome for a periodof tine, which, initself, raises a presunption
that the grantors i ntended the deeds to have i nmedi ate effect, as

ot herwi se t here woul d be no necessity for the reservation. See McCGhee

v. Forrester, 15 111. 2d at 165, 154 N. E. 2d at 232; MC ugage V.
Taylor, 352 Ill. at 558, 186 N E. at 149.

I nthe absence of any restrictionastotransfer or retention of
control by the parents, delivery of the deeds was effective upon
signing and was not contingent upon further action by attorney
Hei l i genstein. Heiligenstein's possession of the deeds after signing,

t herefore, could only be as agent or trustee for the children as
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grantees. See Field; Meyer. The evidence bears this out, as

Hei |l i genstein proceeded to distribute the deeds tothe children after
recordi ng wi thout additional contact with the parents. The fact,
nor eover, that Lois Heiligensteinrather than Judy Strothei de t ook t he
deeds for recordi ng appears to have been for the sake of conveni ence
and not tofulfill any obligationto the parents. Wil e the def endants
specul ate that Hei |l i genstei n woul d have ret urned or destroyed t he deeds
if the parents had notifiedhimprior torecording, any willingness on
the part of Heiligenstein to so acconmodate the grantors is not
rel evant tothe parents' intentiontorelinquishall control of the

deeds at the time of signing. See McClugage v. Taylor, 352 1I1]. at

559, 186 N E at 149; Herron v. Underwood, 152 I11. App. 3d 144, 156,

503 N.E.2d 1111, 1119 (1987).

Once del i very had occurred upon executi on of the deeds, it coul d
not be affected by subsequent events such as t he debtors' bankrupt cy
filing. Undoubtedly, the parents' conveyance of the property tothe
debt ors woul d have been del ayed had t here been no m st ake concer ni ng
when t he petitionwas filed, as it may be assunmed t hat they i nt ended
for the debtors, and not the debtors' creditors, to receive the deeded
property. However, where a grantor has effected a present delivery
with noreservation of control, the delivery is binding and nay be

enf or ced not wi t hst andi ng a subsequent change of m nd or circunst ances.

Cf. McReynoldsv. Mller, 372 111. 151, 22 N. E. 2d 951 (1939) (grand-
not her' s deed conveyi ng farmt o grandson, whi ch was del i vered t o escrow
agent without right of recall, would be enforced despite grantor's

change of m nd after grandsonleft tolivew thaunt). The debtors
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t hus had an enforceabl e right to the subj ect property when t he deeds
were deliveredto attorney Heiligenstein after signing, and this right
was not affected by Heiligenstein's decision, upon | earning of the
debtors' bankruptcy filing, toretaintheir deed rather than distribute
it along with the other contenporaneously executed deeds.

The remai ni ng el ement for a conpleted gift--acceptance by the
grantee--my be presuned in a case such as this where there is a

voluntary fam ly settl ement for the benefit of the grantee and the

grant ee knows of the conveyance. See Parker v. Roberts, 408 II]. 159,

162, 96 N E 2d 533, 534 (1951); see generally 38 Am Jr. 2d G fts, § 96

(1968). The evi dence shows t hat Judy Strot hei de di scussed t he parents’
pl anned conveyance wi th debtor Wl liamStrot hei de, and he assured her
he had al ready fil ed hi s bankruptcy petition, indicatingthat he woul d
be ableto receive the deeded property free of the cl ai ns of estate
creditors. The debtors' disclainmer, executed after they | earned of the
actual timng of their petition, is unavailingto negate the debtors’
presunmed accept ance, as the debtors | ost the power to deal with estate
property upon commencenent of their bankruptcy case.

The Court finds that parents' gift of the subject real estate was
conpl et e upon the del i very of the deed prior tothe debtors' bankruptcy
filing. The debtors had an enforceabl e property i nterest under the
execut ed deed t hat becane property of the estate and passedtothe
bankruptcy trustee. The disclaimer executed by the debtors
postpetition thus constituted an unauthorized transfer of estate
property that is subject to avoi dance under § 549.

For the reasons stated, the Court grants the trustee's notion for
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summary j udgnent and deni es t he def endants' cross notion for sumary
j udgnent .

SEE VWRI TTEN ORDER

/sl Kenneth J. Meyers

U. S. BANKRUPTCY JUDGE

ENTERED: July 17, 1992
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