UNI TED STATES BANKRUPTCY COURT
SOUTHERN DI STRI CT OF | LLINO S

In re: g
W LLIE E. TART and ) Case No. 93-30599
DI AN TART, g

Debt ors. )

OP1 NI ON

WIllieE. Tart and Di ane Tart ("Debtors”) filedtheir bankruptcy
petition under Chapter 13 of t he Bankruptcy Code i n May 1993. They
proposed to retain their 1987 Ford Econol i ne 150 Van, whi ch was subj ect
toalienof Tel ephone Credit Union ("Creditor"”), by maki ng nont hly
i nstal | mrent paynents through the Chapter 13 Trustee. In June 1994, the
vehi cl e was surrendered, after CGreditor filed anotionfor relief from
stay due to Debtors' failure to make plan paynments. Creditor
subsequently sol d t he van and applied the net sal e proceeds toits
debt. Trustee objectedto Creditor's secured cl ai mon the basi s that
t he col |l ateral had been sol d and nai nt ai ns t hat any defi ci ency bal ance
shoul d be al | owed only as an unsecured claim Oeditor admts that the
van has been surrendered and sol d, but clains entitlenent to a secured
clai minthe amount of the fair market val ue of the vehicle at thetinme
of filing of Debtors' petition herein, | ess any paynents received
t hrough t he pl an and sal e proceeds, with the renmai nder of the debt to
be paid as an unsecured claim

This Court cites with approval the case of In re Wite, 169

B.R 526 (Bankr. WD. N.Y. 1994), whi ch addresses t he i ssue of when a
creditor seeks to hold debtorstotheir promseto pay the creditor's

secured claimin full despite the fact that the creditor



has repossessed the col l ateral and soldit at avalue | ess thanthe

t ot al

of all owed secured clains as fixed by the plan and order of

confirmation, whereby t he debtor agreed to pay t he secured cl ai min

fu

Vihi

I te

Quoting extensively from Judge Kapl an's insightful

VWhen debtors utilize 11 U.S. C. § 1325(a)(5)(B)
they areelectingtoretaintheir home (or car,
or boat, or other collateral) and to pay the
present value of the full fair value of the
collateral tothe creditor over thelife of the
pl an, al so acknow edgi ng that thelender isto
retain the lien on the property. The debtor
could alternatively surrender the collateral to
t he secured creditor infull satisfaction of the
creditor's "secured" claim relegating the
creditor only to "unsecured" status as to any
deficiency (11 U.S.C. § 1325(a)(5)(C)). Because
11 U.S.C. § 1327 states that the provisions of
t he confirned pl an and t he Order of Confirmation
"bind the debtor"” (as well as the creditor), the
creditor here objectstothe Debtors' effort to
"switch" from(a)(5)(B) treatnment of the creditor
to(a)(5)(C treatnent yearsintothe Plan, after
t he repossessi on and resal e of the manuf act ured
home.

VWhat isonmttedinthecreditor's analysis
at bar, and overl ooked i nthe Debtors' anal ysi s,
(footnote omtted) is the fact that when a 11
US C 8 362(d) nmotion is properly made and
granted, it isusually explicitly recognized (and
always inplicitly recogni zed) that the grant of
the notionrelegates the partiestotheir State
Lawrights. Plans and Orders confirm ngthemdo
not extinguish all pre-existing contractual
ri ghts and renedi es between the Debtor and a
secured creditor.

VWhen t his Court grants notionstolift stayto
permt repossession or foreclosureit does not
direct the Debtor to turn over the propertyto
the | ender, and does not supplant State Law
protections for the Debtor regardi ng notice,
redenption, or the like. Contract terns that
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govern the relationship between the Debtor and
the creditor, that m ght enureto the benefit of
ei ther, are not abrogated. It is at | east
implicit, if not explicit, inordersliftingthe
stay, that (1) the Debtor has |ost the
anticipated benefit of retention of the
col lateral - which was the "quid pro quo” for the
Debtors' prom se to pay 100 cents on the dol Il ar
onthe full fair market val ue of the col | ateral
(regardl ess of hownuch | ower than that val ue t he
creditor m ght have received had the Debtor
sinply surrendered it tothe creditor at thetine
of confirmation) - and (2) theintentions of the
Pl an cannot be realized, and that (3) the Pl an or
the Order confirmng it, mnust be adjusted
accordingly.

When a debtor electstoretainthe property
and therefore provide for thelienor to"retain

its lien," all incidents of the lien and the
rel ati onshi p between the parties (e.g. dutyto
mai ntai ninsurance) remainintact. It isonly

theright toenforcethelienthat is inpaired,
as wel | as t he paynent conditions that trigger
the right of enforcenent. A good faith debtor
does not t hereby beconme a guarantor of the full
anount of the debt or of the val ue set at the
time of confirmation (which value is largely
dependent on such neasur es as NADA book val ue).
At the time of repossession, the value of the
coll ateral m ght be higher or lower. |If the
credi tor had succeeded i n obt ai ni ng hi gher t han
that estimated val ue upon repossessi on and
resal e, the Debtor could not claimentitlenment to
t hat excess unl ess the creditor would be paid
nmore than in full on the total outstanding
bal ance secured by that collateral. The lien
t hat t he secured creditor retains by virtue of 11
U S.C. §1325(a)(5)(B) is precisely what alien
is expectedto beat compnlaw. It isalienon
t he property, nothing nore and nothing | ess,
which lienis definedbythe contract terns and
by state or federal non-bankruptcy |aw.

The Debt ors' prom se to pay 100 cents on the
dol | ar onthe creditor's cl ai mdoes not suppl ant
theserights; it merely recogni zes them Thus,
it is a promse that is conditioned on the
Debtors' abilitytoretainthe collateral. Wen
an order of this Court deni es the Debtors such
retention, or acknow edges the Debtors' inability
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to retain the collateral, it is necessarily
implicit and understood that the creditor's
claims will be "deenmed anended"” accordingly.
169 B. R 529-530
For the reasons set forth above, Trustee's Objection to Claim
i S sustained.
This Opinion is to serve as Findings of Fact and Concl usions
of Law pursuant to Rule 7052 of the Rules of Bankruptcy Procedure.

See witten Order.

ENTERED: March 24, 1995

/'s/ BASIL H COUTRAKON
UNI TED STATES BANKRUPTCY JUDGE



