IN THE UNI TED STATES DI STRI CT COURT
FOR THE SOUTHERN DI STRI CT OF | LLINO S

I N RE: g
THE RUST CO., |INC., g
Debt or, )
)
CENTRAL LABORERS' PENSI ON, )
VELFARE AND ANNUI TY FUNDS NO. 95 57 W.B
)
Plaintiff, )
)
VS. ) (BK 93-30220)
)
UNI TED STATES FI DELI TY &)
GUARANTY COMPANY and )
DON SAMSON, Trust ee, )
)
Def endant . )
ORDER

This matter i s before the court onthe appeal of United States
Fidel ity and Guar ant ee Conpany's (USF&G of the Bankruptcy Court's
decisionthat it, as surety, was obligated to pay to Appel |l ee, Central
Laborers' Pension Wl fare & Annuity Funds (t he Funds) contri buti ons for
enpl oyee benefits on behalf of the Rust Conpany.

BACKGROUND

In 1988 and 1991, the Rust Conpany, (Debtor) entered into
col | ective bargai ning agreements with the Southern Illinois Laborers’
District Council. Pursuant to those agreenments, the debtor was
required to make contributions to the Funds, representing fringe
benefits for | abor used by the debtor withinthe District Council's
jurisdiction.

On February 18, 1992, the debtor enteredinto two construction

contracts with the City of Belleville, Illinois. Pursuant to 30



| LCS 550/ 1, the debtor was requiredto providethecity with surety
bonds to cover | abor and materials used inthe project. The debtor
obtai ned two surety bonds from USF&G.

The debt or enpl oyed vari ous | aborers fromLaborers' Local 459 to
performl abor under the two construction contracts. When t he debtor
did not make the required contributions to the Funds for fringe
benefits on the | abor performed onthe Belleville projects, the Funds
served a verifiednotice of bond claimon the debtor and vari ous city
of ficials, pursuant to 30 | LCS550/1. The Funds sought $49, 695. 43.
USF&G denied liability on the clainms. After the debtor filed
bankruptcy, on March 14, 1994, the Funds fil ed an adversary conpl ai nt
for declaratory judgnent in the bankruptcy court.

Both parties filed notions for sunmary j udgnent on (1) whet her 29
U S. C. §881001-1461, ERI SA, preenpts the Funds' state cause of action
and; (2) whether a surety of an enpl oyer's obligations qualifies as an
"enpl oyer” under 29 U.S.C. 51002(5). The Bankruptcy Court denied
USF&G s notion, granted the Funds' notion, and ordered USF&Gt o pay t he
anounts owed to t he Funds. USF&G appeal ed. This court will reviewthe

deci si on of t he Bankruptcy Court de novo. Matter of Excaliber Auto.

Corp, 859 F.2d 454 (7th Cir. 1989).
DI SCUSSI ON
I nthe bankruptcy court, USF&G cont ended t hat t he Fund' s cl ai mwas
preenpt ed by ERI SA. The Funds argued t hat t he i nstant acti on was not
preenpt ed by ERI SA because it i s not based onanlllinois statute.
Rat her, according tothe Funds, it is aclai mbased on a consensual

contract between USF&G and t he debtor. The Bankruptcy Court hel d t hat



this was a clai mwhichis preenpted, but that USF&G qual i fi ed as an
"enpl oyer” under ERI SA. For the reasons set forth bel ow, both hol di ngs
of the Bankruptcy Court are reversed.

Section 1144(a) of Title 29, "preenpts 'any and all State |l aws
i nsof ar as t hey may nowor hereafter rel ate to any enpl oyee benefits

pl an' covered by the statute.” Macey v. Lanier Coll ection Agency &

Service, Inc., 486 U. S. 825, 829, 108 S.Ct. 2182, 100 L. Ed.2d 83

(1988) (quoting 81144(a)).

Arule of law"relates to" an ERISAplan "if it is specifically
desi gned to af fect enpl oyee benefits plans, if it singles out such
pl ans for special treatnent, or if the rights or restrictions it

creates are predi cated on t he exi stence of suchaplan.” United Wre,

Met al and Machi ne Health and Wel fare Fund v. Morristown Menori al

Hospital, 995 F. 2d 117, 112 (3d Cr.), cert. deni ed, US 114 S C.

382 (1993) (footnotes omtted).
Inaddition, state causes of acti on which conflict with ERI SA' s

civil enforcenment nechanism i.e., 81132(a), are al so preenpted. Pil ot

Lifelns. Co. v. Dedeaux, 481 U. S. 41, 54, 107 S. Ct. 1549, 95 L. Ed. 2d

39 (1987; see al so, Ingersoll-Rand Co. v. Md endon, 498 U. S. 133, 142,

11 S.Ct. 478, 112 L.Ed.2d 474 (1990).
The state | aw action brought by the Funds is

nei t her "specifically designedto affect enpl oyee
benefits plans” nor "singles out” such pl ans for
special treatnment. United Wre, 995 F. 2d at
1192. Rather, such [state] | awcauses of action
are "general |y applicable” | aws t hat "nmake[] no
reference to[and] i ndeed function[] irrespective
of , the exi stence of an ERISAplan." |ngersoll -
Rand, 498 U.S. at 139.

Nor i s the cause of action "predicated on
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t he exi stence of" an ERI SAplan. United Wre,
995 F.2d at 1192.

Ragan v. Tri-County Excavating, Inc., 1995 U S. App. LEX S 21414, *28-

29 (3d Cir. August 7, 1995).

The acti on brought by t he Funds requires the court to determ ne
only USF&G s obligations under the bonds. This inquiry
i s not predicated upon t he exi stence of an ERI SApl an, nor is the court
requiredto exam ne the validity or status of the Funds. "The fact

t hat t he cl ai mant under the bond happens to be an ERI SAfund i s not the

kind of 'critical factor in establishing liabil-

ity'", that pronpts preenption. ld., at *29. (Enphasis added); see

al so, Haberern v. Kaupp Vascul ar Sur geons Pensi on Pl an, 24 F. 3d 1491,

1497 (3d Cir. 1994).
Whil e State | aw causes of action are preenpted by ERISAif they

conflict directly with ERI SA causes of action, I ngersoll-Rand Co., 498

U.S. 142, this cause of action does not fall within the "conflict
preenpti on” aspect of ERISA. Section 1145 of ERI SA
i mposes an obl i gati on upon enpl oyers to contri bute to enpl oyee benefit
pl ans. Section 1132 provides a cause of action for an enpl oyer's
failuretofulfill that obligation. Under Section 1002 (5) of title
29, an "enployer" is defined as "any person acting directly as an
enpl oyer, or indirectlyintheinterest of an enployer, inrelationto
an empl oyee benefit plan.”

The maj ority of courts which have construed this termhave held
t hat sureties are not "enpl oyers" under ERI SA. The Eleventh Circuit,

in Xaros v. U.S. Fidelity and Guar. Co., 820 F.2d 1176 (Ilth Cir.




1987), hel d that nonsignatory sureties were not "enpl oyers" under
ERI SA.

Courts presented with the issue have
generally refused to expand the definition of
enpl oyer under ERI SAto i nclude entities which
were not a party [sic] to the collective
bar gai ni ng agr eenment under whi ch suit i s brought.

I n Carpenters Southern Cal. Adm n. Corp. v. D&
L Canp Constr. Co., 738 P.2d 999 (9th Gr. 1984),
t he court hel d t hat nonsi gnator sureties do not
fall within the statutory neani ng of enpl oyer.

* * * * * *

We agree. We hold that nonsignator
subcontractors and sureties are not enpl oyers as
defined in section 1002(5) of ERI SA and as
incorporated into section 1145 of the Act,
t hereby precluding federal subject matter
jurisdiction over clains against these
nonsi gnatories for asignatory's failureto nmake
contributions to enpl oyee benefit plans. To hold
ot herwi se would constitute an unwarranted
departure from the |anguage of, and intent
underlying, sections 1002(5) and 1145.

Xaros, 820 F.2d at 1179-80, see also Carpenters Southern Cal.

Admi n. Corp. v. Majestic Housing, 743 F.2d 1341 (9th Cir. 1984);
Gardiello v. Balboa Ins. Co., 837 F.2d 1566 (11th Cir. 1988);

Carpenters Health & Wel fare Tr. F. v. Tri Capital, 25 F. 3d 849, 855-56

(9th Cir. 1994); Ragan v. Tri-County Excavating, Inc., 1995 U. S. App.

LEXI S 21414, at * 33. ( But see, Geenblatt v. Delta Pl unbing & Heati ng

Corp., 818 F. Supp. 623, 629 (S.D.N.Y.) (holding that a surety on a
private bond qualified as an enpl oyer under ERISA)).
The court agrees with the Third, Ninth and Eleventh Circuits
that a surety does not act "in the interest of an enpl oyer."
Althoughit istruethat the surety's services

are of t en purchased by t he enpl oyer i n order t hat
it my proceedwthits business, theultimte
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beneficiaries of that contract are the cl ai mants
on the bond. The surety does not stand in an
enpl oyer relationshiptothe claimants, nor isit
t he agent of the enpl oyer.

Ragan v. Tri-County Excavating, Inc., 1995 U. S. App - LEXI S 21414, at

34. Thus, USF&G, which is neither the enployer of the Funds'
beneficiaries nor acting"intheinterests of" their enpl oyer, Rust,
cannot claimERISA "conflict" preenption.

Because t he under | yi ng cause of acti on brought to recover fringe
benefits neither "rel ates t o an enpl oyee benefits plan, nor conflicts
directly with the provisions of ERI SA, the cause of action is not
preenpted. USF&G s Motion for Summary Judgnent on the issue of
preenption, is denied, and the Motion for Sunmary Judgnent fil ed by the
Funds on the issue of preenption, is granted.

Inits Motion for Summary Judgment, USF&G al so argued t hat t he
Funds | ack standi ng to pursue this claim Because t he Bankruptcy Court
di d not address this issue, the question was not rai sedinthe appeal,
and therefore is not before this court.

CONCLUSI ON

For the reasons set forth above, the Funds' Mtion for Sunmary
Judgnent is allowed, inpart. This matter i s not preenpted by ERI SA
but it appears that other i ssues renai n whi ch preclude the entry of a
noney judgment at thistime. This mtter, therefore, isrenmandedto
t he Bankruptcy court for further proceedings not i nconsistent withthis
order.

I T 1S SO ORDERED.

DATED: This _18 day of Septenber, 1995.



/sl WLLIAM L. BEATTY
UNI TED STATES DI STRI CT JUDGE



