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Def endant .

OPI NI ON

Two i ssues are presented in this adversary proceeding: (1)
Wiet her 29 U. S. C. § 1144(A) of ERI SApreenpts al aborers' pension fund' s
clai mfor fringe benefit contributions agai nst an enpl oyer's surety; and
(2) Whether a surety of an enployer's obligations qualifies as an
enpl oyer under 29 U.S.C. 8§ 1002(5) of ERI SA

The material facts are not in dispute and both parties have fil ed
notions for sunmary judgnment. The Plaintiff, Central Laborers' Pension,
Wel fare and Annuity Funds, is conprised of fiduciary trust funds
admi ni st ered pursuant to a Declaration of Trust. It isrequiredto be
mai nt ai ned and adni ni stered i n accordance wi t h t he Labor/ Managenent
Rel ati ons Act of 1947. In 1988 and agai nin 1991, the Debtor, The Rust
Co., Inc., entered into a collective bargai ning agreenent with the
Southern Illinois Laborers' District Council, whichrequiredthe Debtor

to make contributions to Central Laborers' representing fringe benefits



for | abor used by the Debtor withinthe District Council's jurisdiction.
The County of St. Clair fallswithinthe jurisdictionof the Collective
Bar gai ni ng Agreenent.

On February 18, 1992, the Debtor entered into two construction
contracts with the City of Belleville, St. Clair County, Illinois.
Pursuant to 30 I LCS 550/ 1, the Debtor was requiredto providethe City
Wi th surety bonds to cover | abor and nmaterial s usedinthe project. The
Debt or obtained two surety bonds fromthe Defendant, United States
Fidelity & Guaranty, Co.

The Debt or enpl oyed various | aborers fromLaborers' Local #459
to performl abor under the two contractswiththe Gty. Wien the Debtor
di d not nmake the required contri butions for | abor performed onthe Gty
projects, the Central Laborers' caused a Verified Notice of Bond O ai mto
be served on various City officials and the Debtor. The Notice was
served on July 12, 1993, in conpliance with 30 | LCS 550/2. Central
Laborers' Notice sought atotal recovery of $49, 695. 43, representingthe
foll owi ng cl ai med del i nquent contri butions: Pension - $10, 676. 40; Sl
Wel fare - $17,197.86; Training - $1, 198. 30; SWAnnuity - $16, 105. 10;
Li qui dat ed Damages - $4,517.77. USF&Gdenied liability onthe claim
After the Debtor fil ed bankruptcy, Central Laborers' filedthis adversary
conpl ai nt.

USF&G ar gues t hat Central Laborers' claimis preenpted by the
Enpl oyee Retirenment I ncome Security Act of 1974 ("ERI SA"). ERISA' s
preenption cl ause provi des that

Except as provi ded i n subsection (b) of this section,
t he provi sions of this subchapter and subchapter |11 of
t hi s chapter shall supersede any and all State | aws
i nsof ar as they may nowor hereafter relate to any
enpl oyee benefit plan described in section 1003(b) of

this title and not exenpt under section 1003(b) of this
title.



29 U.S.C. § 1144(a). The Suprenme Court has recogni zed that ERI SA
preenptionis "conspicuous for its breadth” andthat its "deliberately
expansi ve | anguage was desi gned to establ i sh pensi on pl an regul ati on as

exclusively afederal concern.”™ |ngersoll-Rand Co. v. Md endon, 498

U. S 133, 138, 111 St.Ct. 478, 482 (1990). "ERI SA § 514(a) pre-enpts
“any and al | State |l aws i nsofar as they nay nowor hereafter relateto

any enpl oyee benefit plan' covered by the statute.”™ Mackey v. Lanier

Col | ection Agency &Serv., Inc., 486 U S. 825, 829, 108 S. Ct. 2182, 2185

(1988) (quoting 29 U.S.C. § 1144(a)).

Central Laborers' argues that ERI SA preenptionis not applicable
inthis case because the instant action is not based on an Illinois
statute. Rather, Central Laborers' argues that its claimis based on a
contract voluntarily given by USF&G after recei vi ng consi deration from
t he Debtor. Central Laborers' maintains that ERI SA does not preenpt
vol untary consensual contracts. Thus, the questioninthis caseis
whet her an Illinois statute is involved which would invoke ERI SA
preenption.

The contract inthis caseis the bondissued by USF&Gto cover
wor k per forned by t he Debt or on two constructions contracts withthe Gty
of Belleville. The bond was required by 30 1 LCS550/1, whichrequires a
bond for public work projects for the State or one of its political
subdi vi si ons. The purpose of the statuteisrenedial; it is designedto
protect those who furnish |l abor or material on public works because no
right of mechanic's |liens exists against a public body. Housing

Aut hority of Franklin County for Use and Benefit of Smth-Al sop Paint &

Varni sh Co. v. Holtzman, 120 11 1. App.2d 226, 256 N. E. 2d 873 (1970);

Chi cago Housi ng Authority for Use of General Bronze Corp. v. U.S.

Fidelity & Guaranty Co., 49 Ill. App. 407, 199 N E. 2d 217 (1964).




Central Laborers' was not a signatory to the bondissued by USF&G
for the Debtor's work onthe Belleville projects. However, 30 | LCS 550/ 2
aut hori zes every person furni shing materi al or perform ng | abor on a
public work project to sue on the bond in the nane of the political
subdi vi si on whi ch entered i nto t he public works contract. Thus, thisis
nore t han t he si npl e contract action described by Central Laborers'. An
I1linois statute specifically authorizes entities such as Central
Laborers' to seek recovery onthe bond. The Court believes that these
statutes bring the instant action within the broad anbit of ERI SA

preenption. WIlianms v. Ashl and Engi neering Co., Inc., 863 F. Supp. 46

(D. Mass. 1994).
Si nce ERI SA preenpts Central Laborers' clai magai nst USF&G t he

Court nust determ ne whet her USF&Gi s an "enpl oyer” under ERI SA. ERI SA
i nposes an obl i gati on upon enpl oyers to contribute to enpl oyee benefit
pl ans:

Every enpl oyer who i s obl i gated t o make contri buti ons

toan nul tienpl oyer pl an under the terns of the plan or

under the terns of acollectively bargai ned agreenent,

shal | tothe extent not i nconsistent with|law, nmake

such contributions inaccordance withthe terns and

condi tions of such contributions in accordance with the

ternms and conditions of such plan or such agreenent.
29 U.S.C. § 1145.
ERI SA defines "enpl oyer” as follows:

The term" enpl oyer” neans any person acting directly as

an enmpl oyer, or indirectly in the interest of an

enpl oyer in relation to an enpl oyee benefit plan.
29 U.S.C. § 1002(5).
29 U.S.C. 81132 creates afederal claimto enforce the obligations of
enpl oyers i nposed by section 1145.

The cases are split onthe questi on of whether a surety is an

"enpl oyer” withinthe neani ng of ERI SA. USF&Grelies onXaros v. USF&G,
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820 F.2d 1176 (11th Cir. 1987); Carpenters Southern California

Adm nistrative Corp. v. D&L Canp Construction Corp., 738 F. 2d 999 (9t h

Cir. 1984), and Carpenters Southern California Adm nistrative Corp. v.

Maj esti ¢ Housi ng, 743 F. 2d 1341 (9th G r. 1984). These cases hol d t hat

a surety cannot be an enpl oyer under ERI SA of uni oni zed wor ker s because
it isnot asignatory tothe collective bargaining agreenent. Central

Laborers' relies onG eenblathv. Delta Pl unbi ng & Heati ng Corp., 818

F. Supp. 623 (S.D. N. Y. 1993), which held a surety of an enpl oyer's
obl i gati ons under a mul ti enpl oyer pl an qualified as an enpl oyer under
ERI SA, and t herefore was obligatedto make contri butions tothe plan.
After a thorough review of these and other cases, the Court finds

Greenbl att to be t he nost persuasive, and t he Court hereby adopts t he

G eenbl att rational e.

Courts hol ding that sureties are not enpl oyers under ERI SA note
that thereis noindicationinthe legislative history of ERI SAt hat
Congress intended to expand the jurisdiction of ERI SA to include

sureties. See, Xaros, supra, 820 F.2d at 1179. G eenblatt correctly

notes that nothinginthelegislative history excludes sureties. Cting

Nachman Corp. v. Pension Benefit Quaranty Corp., 446 U. S. 359, 100 S. Ct.

1723 (1980) and the applicabl e |l egi slative history, Geenblatt concl udes
that "the better interpretation of the | aw woul d support Congress'
intention of allowi ng pronpt and effective collection of unpaid
benefits." 818 F. Supp. at 627. This Congressional intent is furthered
by finding sureties to be enployers under ERI SA.

Moreover, nothing in ERISA requires that an enpl oyer be a
signatory to the coll ective bargai ni ng agreenent. Sections 1145 and
1002(5) sinply state that anyone actingdirectly or indirectlyinthe

I nterest of an enpl oyer who is required to contri bute under the terns of
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the col |l ective bargaining agreenent nust make such contri butions.
Nei t her section requires or even nentions a signature, and t he cases
whi ch read a signature requirenent intothese sections are m sgui ded.
The di spositiveissueis whether apartyis"actingintheinterest of"
an enpl oyer. Here, USF&G agreed to pay the obli gations of the Debtor if
the Debtor did not pay. Thus, USF&G obligated itself to neke
contributions according to the terns of the coll ective bargaining
agreenment. USF&G was therefore acting in the interest of the Debtor

ERI SAwas enacted to protect theinterests of partici pants and
beneficiaries infinancially distressed nultienployer plans and to
encour age the growt h and mai nt enance of nulti enpl oyer plans. House
Report No. 96-869, Part |1, at 12, reprintedin 1980 U. S. Code Cong. &
Adm n. News 2918, 3002. ERI SAwas not enacted to shield sureties|ike
USF&G frompayi ng t hei r bondi ng obl i gations. Construi ng ERI SAto i ncl ude
sureties as enployers is consistent with the plain nmeaning of the
statutes, the legislative history of ERI SA, and t he goal s and pur poses of
ERI SA.

For the f oregoi ng reasons, the Motion of the Plaintiff, Central
Laborers' Pension, Welfare & Annuity Funds, for Summary Judgnment is
al | owed, and t he Motion for Summary Judgnent of t he Def endant, United
States Fidelity & Guaranty Conpany, is denied. Judgnent will be entered
infavor of the Plaintiff and agai nst the Defendant inthe anount of
$49, 695. 43.

This Opinionis toserve as Fi ndings of Fact and Concl usi ons of
Law pursuant to Rule 7052 of the Rules of Bankruptcy Procedure.

See witten Order.

ENTERED: Decenber 14, 1994



/'s/ LARRY LESSEN
UNI TED STATES BANKRUPTCY JUDGE



