I N THE UNI TED STATES BANKRUPTCY COURT
FOR THE SOUTHERN DI STRI CT OF | LLINO S

I N RE: ) I n Proceedi ngs
) Under Chapter 7
TERRY G THIES, aka/dba )
Thi es Construction Conpany, ) No. BK 89-30032
and MARY LYNN THI ES, ) )
Debtor(s). )
ORDER

Terry and Mary Thies (debtors) filed for protection under chapter
7 of the Bankruptcy Code on January 13, 1989. Debtors' schedul e B-4
cl ai med a j oi nt honest ead exenpti on of $15, 000.00. Mark Twain Il 1inois
Bank (Bank) hel d a security interest inthe debtors' residence, and at
thetinme of the petitionthe |l oan bal ance onthe residence owingtothe
Bank was approxi mately $102, 000. 00.?

The Bank filedanotionfor relief fromstay in order to proceed
wi th foreclosure and sal e of the debtors' residence. The debtors
opposed the noti on and eventually an agreenent was reached. The
agreenent provi ded that the debtors' residence woul d be sol d at public
auction on a date certain and that the debtors would be entitledto
$15, 000. 00 as their honmest ead exenpti on prior tothe Bank or any ot her
creditors receiving any proceeds fromthe sale. The debtors were to
receive the noney withinthirty (30) days fromthe date this Court
confirmed the sale. The agreenent was executed by the chapter 7

trustee, the debtors, and the Bank.

IMark Twain Illinois Bank was formerly known as Mark Twain
Bel l evill e Bank, which was fornmerly known as Bankers Trust Conpany.



I n accordance with t he agreenent t he property was sol d, and on
July 17, 1989, an order was entered confirmng the sale. However, the
trustee di d not turn over the $15, 000. 00 and on Oct ober 4, 1989, the
debtors filed apetitiontorequirethetrustee to pay over the funds.

At the hearing on the petition the Internal Revenue Service
appeared and argued that it had a federal tax | i en which pursuant to 26

U S.C. 863342 took priority over the debtors' honestead. The

2(a) Enuneration. - There shall be exenpt fromlevy -

(1) Weari ng apparel and school books. - Such
itens of wearing apparel and such school
books as are necessary for the taxpayer or
for menbers of his famly;

(2) Fuel, provisions, furniture, and
personal effects. -If the taxpayer is the
head of a famly, so nuch of the fuel,
provi sion, furniture, and personal effects
in his household, and of the arnms for
per sonal use, |ivestock, and poultry of the
t axpayer, as does not exceed $1,500 in
val ue;

(3) Books and tool s of atrade, business, or
pr of essi on. -So many of t he books and t ool s
necessary for the trade, business, or
pr of essi on of t he taxpayer as do not exceed
in the aggregate $1,000 in val ue;

(4) Unenpl oynment benefits. -Any anount
payabl e to anindividual withrespect tohis
unenpl oynment (i ncl udi ng any portion t her eof
payabl e wi t h respect to dependents) under an
unenpl oynent conpensation | awof the United
States, of any State, or of the District of
Col unbi a or the Commonweal th of Puerto Rico.

(5) Undelivered nail.-Mil, addressed to any
person, whi ch has not been deliveredtothe
addr essee.

(6) Certain annuity and pension paynments.
-Annuity or pension paynents under the
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Rai | road Retirement Act, benefits under the
Rai | r oad Unenpl oynent | nsurance Act, speci al
pensi on paynents recei ved by a person whose
nane has been entered on the Arny, Navy, Ar
Force, and Coast Guard Medal of Honor roll
(38 U.S.C. 562), and annuities based on
retired or retainer pay under chapter 73 of
title 10 of the United States Code.

(7) Worknmen's conpensati on. - Any anount
payable to an individual as worknen's
conpensation (i ncludi ng any portion t her eof
payabl e wi th respect to dependents) under a
wor knen' s conpensation | aw of the United
States, any State, the District of Col unbi a,
or the comopnweal th of Puerto Rico.

(8) Judgnents for support of mnor
children.-If the taxpayer is required by
j udgnment of court of conpetent jurisdiction,
entered prior to the date of levy, to
contribute to the support of his m nor
children, so nuch of his sal ary, wages, or
ot her inconme as is

necessary to conply with such judgnent.

(9) M ni numexenption for wages, sal ary, and
ot her incone.-Any anount payable to or
recei ved by an i ndi vi dual as wages or sal ary
for personal services, or as incone derived
fromot her sources, during any period, to
the extent that the total

of such amounts payabl e to or recei ved by
hi mduri ng such peri od does not exceed t he
appl i cabl e exenpt anpunt det er m ned under
subsection (d);

(10) Certainservice-connected disability
paynments.-Any anount payable to an
i ndi vi dual as a servi ce-connected (w thin
t he neani ng of section 101(16) of title 38,
United States Code) disability benefit under

(A) subchapter I, 111, 1V, Vor Vi
of chapter 11 of such title 38, or

(B) chapter 13, 21, 23, 31, 32, 34,
35, 37, or 39 of such title 38.
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question before this Court is whether the IRS |ientakes precedence
over the debtors' claimof honestead.

A federal tax lienattaches to all of the taxpayer's real and
personal property upon assessnent and demand. 26 U. S. C. 86321. The
tax lien al so reaches property whi ch t he debt or has cl ai ned as exenpt

pursuant to statelaw. Inre Riley, 88 B.R 906 (Bankr. WD. Ws.

1987). Infact the only exenptions which a debtor may cl ai magai nst a
federal tax lienarethoselistedin 86334(a). 1d. Section 6334(a)
enunerates tenitens which are exenpt froml evy, however honestead is
not one of the ten. Furthernore, an expl anatory federal regul ation
pr ovi des:

(c) Oher Property. No other property or rights
to property are exenpt from | evy except the
property specifically exenpted by section
6334(a). No provisionof aState | awmy exenpt
property or rights to property fromlevy for the
col |l ection of any Federal tax. Thus, property
exenpt fromexecuti on under State personal or
honmest ead exenption laws is, neverthel ess,
subject to levy by the United States for
collection of its taxes.

26 C.F.R. 8301.6334-1 (1989) (enphasis added).

Therefore, the IRS tax lien takes precedence over the

debtors' cl ai mof honestead.

26 U.S.C. §6334(a).



| T I'S ORDERED t hat debtors' petition to pay over is DENI ED.

/sl Kenneth J. Meyers
U. S. BANKRUPTCY JUDGE

ENTERED: Decenber 20, 1989




