| N THE UNI TED STATES BANKRUPTCY COURT
FOR THE SOUTHERN DI STRICT OF | LLINO S

| N RE: | n Proceedi ngs
Under Chapter 13
CRAI G THOVACZEK

Case No. 00-60224
Debtor(s).
OPI NI ON

This matter is before the Court on debtor’s notion to conpel
restoration of utility service. The facts are not in dispute.
EJ Water Corporation (“EJ Water”), a not-for-profit cooperative
funded with rural devel opnment noney, provides water services to
its nmenbers, all of whom reside in rural areas. EJ Water’'s
“standard practice procedures,” which resenbl e corporate byl aws,
provide that a new nmenber nust pay one of two possible
menbership fees to have service established at his or her
prem ses. |If the nenmber joins the cooperative at the tinme the
ground work for the water line is initially brought to the
territory, the new nmenber nust pay a “user contract” fee of
$500. 00. However, if the nmenmber joins the cooperative after the
water line to the territory is already in place, the new menber
must pay a “tap-on” fee of $1,500 to establish service. The

menbership fees cover the cost to the cooperative of installing



the water |line and establishing a new connection.!?

The standard practice procedures further provide that in the
event a nenber becones nmore than sixty days delinquent with
respect to paynents for water usage after service has been
established, EJ Water will term nate service by |ocking off the
water meter. EJ Water nust then officially notify the menber in
writing that the water nmeter has been |ocked off. The nenber
has ninety days from the date of |ock-off to pay a $75.00
reconnect fee, in addition to curing the account deficiency, in
order to have service reestablished.

Cooperative policy does not permt a neter to be | ocked of f
for nmore than ninety days. Consequently, in the event the
menber does not pay the reconnect fee and cure the account
del i nquency within the ninety-day period, the neter is renoved
from the residence and the nenber |oses his or her nmenber
status. The fornmer menber is then treated as if he or she were
never a nmenber, and, as such, is required to pay the $1500 tap-

on fee to renew nenbership and have service reestablished.

! Menmbers benefit by joining the cooperative when the
water line is initially brought to the area through paynent of
a | ower nenmbership fee. The |ower fee is possible because al
new nmenbers joining EJ Water at that tine share the cost of
installation of the water line. |If EJ Water nust come to the
territory at a later time to establish service for a
particul ar nmenber, the nembership fee is, logically, nore
costly, as that particular nenber alone nust bear the cost.
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Residents of this rural area have another water source to
choose from as an alternative to EJ Water nmenbership. At oral
argument, counsel for EJ Water stated that its menmbership is
conposed of approximtely eighty percent of the potential users
in this area. The remaining twenty percent obtain their water
fromwells.

Debt or was, during a period of tine prior to his bankruptcy
filing, a menber of EJ Water. However, debtor becane nore than
sixty days delinquent in paynent of his water bill. As a
result, EJ Water |ocked off debtor’s water meter on September
21, 1999, and sent debtor a notice of renoval, officially
notifying debtor of the neter |ock-off, advising him of the
amount due before water service would be reestablished, and
reiterating the cooperative's standard practice procedures
regardi ng delinquent bills. Debtor failed to cure the
del i nquency within the ninety-day period. Consequently, the
nmet er was renmoved on Decenber 21, 1999, and debtor’s menbership
interest was forfeited. Debtor’s bankruptcy case was filed
three nonths | ater on March 22, 2000.

On March 31, 2000, six nonths after the water neter |ock-
of f, debtor filed a nmotion to conpel restoration of utility
service, alleging that EJ Water viol ated § 366 of the Bankruptcy

Code when t he cooperative refused to reestablish service



wi t hout paynent of the tap-on fee after debtor offered to
provide EJ Water with an adequate assurance paynent equal to
two-nonths utility service. Debtor asks the Court to enter an
order conpelling EJ Water to restore utility service to debtor’s
resi dence, accept a security deposit equal to two-nonths water
usage, and pay the attorney’'s fees that debtor incurred in
bringing this notion.

Section 366 of the Bankruptcy Code prohibits a utility
provi der from di sconnecting service or otherw se discrimnm nating
agai nst a debtor on account of the debtor’s bankruptcy filing or
unpaid prepetition bills.?2 This section, however, allows the
utility to demand a deposit or other form of security as
“adequat e assurance of paynent” before continuing to supply

services to the debtor.?3 “A utility can only demand adequate

2 Section 366(a) provides that:

Except as provided in subsection (b) of
this section, a utility may not alter,
refuse, or discontinue service to, or

di scrim nate against, the trustee or the
debtor solely on the basis of the
commencenent of a case under this title or
that a debt owed by the debtor to such
utility for service rendered before the
order for relief was not paid when due.

11 U.S.C. § 366 (a).

3 Section 366(b) provides further that:
Such utility may alter, refuse, or discontinue
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assurance of paynent for post-petition services rendered to a
debt or. It cannot demand assurance that anounts owed by the
debtor as of the petition date will ever be paid in full or in

part.” G nsberg & Martin on Bankruptcy § 3.04[A] at 3-49 (4'" ed.

2000 Supp.)(citinglnre M Mller Ltd., 13 B.R 5 (Bankr. MD

Pa. 1980)).

The |l egislative history of 8§ 366 shows that the purpose of
this section is to permt the debtor to continue to receive
services that are essential to a m ni numstandard of living from
a utility where there is a “nmonopoly in the area so that the
debt or cannot easily obtain conparable service from another
utility.” S. Rep. No. 95-989, 95'" Cong., 2d Sess. 60 (1978),
U.S. Code Cong. & Admin. News 1978, pp. 5787, 5846. At | east
one court has recogni zed that Congress’ concern in drafting this
section was regulating post-petition termnation of wutility
service, rather than restoring utility service that was

di sconnected pre-petition. In re Kiriluk, 76 B.R 979, 983

service if neither the trustee nor the debtor,
within 20 days after the date of the order for
relief, furnishes adequate assurance of paynent, in
the formof a deposit or other security, for service
after such date. On request of a party in interest
and after notice and a hearing, the court may order
reasonabl e nodification of the amount of the deposit
or other security necessary to provide adequate
assurance of paynent.

11 U.S.C. § 366(b).



(Bankr. E.D. Pa. 1987). Courts have, however, required the
posting of a security deposit as adequate assurance in
accordance with this section in cases where, as here, the
utility has term nated service for nonpaynment prior to the

customer’s bankruptcy filing. See In re Wiittaker, 882 F.2d 791

(39 Cir. 1989); In re Roberts, 29 B.R 808 (E.D. Penn. 1983).

In the instant case, debtor’s argunment that § 366 has been
violated rests on the assunption that EJ Water’s demand for
payment of the tap-on fee is actually a demand for an
unr easonabl e adequate assurance paynent. However, the Court
finds that the nembership fee, which nust be paid to becone a
menber of EJ Water, is sonething separate and apart froma 8 366
adequat e assurance paynent.

The debtor, at this point in time, is no |onger a
cooperative menber. By asking EJ Water to reestablish debtor’s
wat er connection, debtor becones, in effect, a new custoner
demandi ng servi ces. EJ Water is treating debtor as it would
treat any new custoner by requiring that he becone a nmenber and
pay the tap-on fee. The fact that all new nenbers, and not j ust
those in a bankruptcy case, are required to pay a nenbership
fee, illustrates that the tap-on fee is not an adequate
assurance paynment. To rule that 8 366 conpels EJ Water to

provi de water service to a new nenber who is in bankruptcy and



who has not paid the tap-on fee would turn a bankruptcy filing
into a neans of extracting greater services fromEJ Water than
it is required to provide wunder the standard practice
procedures.

Debtor argues further that the tap-on fee requirement is
actually a disguised attenpt to collect pre-petition
del i nquenci es. The Court, however, finds that this is a
m scharacterization of the tap-on fee. Rat her than being a
mechani sm for collecting payment delinquencies, this fee
conpensates EJ Water, a not-for-profit organization, for its
cost of reestablishing debtor’s water connecti on.

It is unfortunate that the debtor here, at a tine when he
is in poor financial condition, nmust pay the tap-on fee to renew
hi s cooperative nenbershi p. However, debtor’s bankruptcy filing
was a voluntary act subject to his control and timng. | f
debtor had filed his bankruptcy petition during the ninety-day
cure period, EJ Water would not have incurred the costs of

renmovi ng debtor’s water neter? due to i nposition of the automatic

4 Debt or argues that EJ Water coul d have
“adm ni stratively” disconnected debtor’s water service rather
than incurring the expense of using a backhoe to physically
renove the water neter from debtor’s prem ses. However, EJ
Water does initially disconnect service wi thout incurring such
expenses by locking off the neter for ninety days to give
del i nquent payers a chance to cure their account arrearage.
It is not until the meter has been | ocked off for nore than
ni nety days that EJ Water undertakes the expense of physically
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stay, and debtor would not have forfeited his membershinp.
| nst ead, debtor neither becane current nor filed his bankruptcy
case within the ninety-day period, and, as a result, his
menber ship | apsed. Debtor was made aware of EJ Water’ s policies
and procedures with respect to delinquent bills when he becane
a cooperative nmenber. As a result, he had know edge of the
consequences of his actions and cannot now conplain about the
l[imts inmposed by the cooperative's practices.

In the instant case, EJ Water has the duty to follow its
standard procedures by treating debtor as if he were a new
customer. Accordingly, the Court finds that debtor nust pay the
tap-on fee to become a cooperative nmenber prior to EJ Water
reestablishing water service at debtor’s residence. The Court
finds further that debtor’s offer of a security deposit equal to
two-nonths water wusage constitutes a reasonable adequate
assurance paynent.

SEE WRI TTEN ORDER

ENTERED: June 27, 2000

renmoving the nmeter fromthe prem ses. Keeping in mnd that EJ
Water is a not-for-profit corporation, it seenms incongruous
that EJ Water would | eave a neter at a fornmer nenber’s

prem ses when the account delinquencies m ght never be cured
and service reestablished, if that neter could be used by

anot her nmenber.



/9 Kenneth J. Meyers
UNITED STATES BANKRUPTCY JUDGE



