I N THE UNI TED STATES BANKRUPTCY COURT
FOR THE SOUTHERN DI STRI CT OF | LLINO S

| N RE: ) I n Proceedi ngs
Under Chapter 7
J. LLOYD TOVER and

CHRI STI NE TOVER, No. BK 89-40634
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Movant ,
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)
)
)
)
)
TAMALOU W LLI AMS, Trustee, g
)
g
g 89- 0240

SEARS CONSUMER FI NANCI AL CORP. )

)
Respondent . )

MEMORANDUM AND ORDER

Plaintiff, trustee of debtors' Chapter 7 bankruptcy estate, has
filedaconplaint toavoidthe lien held by defendant, Sears Consuner
Fi nanci al Corporation (Sears), on a 1989 Monaco Cr own Royal e not or
home. Plaintiff contends that Sears failed to perfect itslienin
accordance with M ssouri lawand that thelienis thus subordinateto
the trustee' s subsequent |lien as hypothetical liencreditor. See, 11
U S.C. 8544(a). Sears hasfiledanotionfor relief fromstay and for
order of abandonnent, contendi ng that the vehicleis fully encunbered
by itsvalidly perfected|ien and shoul d be abandoned fromt he estate
by the trustee. The matter is beforethe Court on Sears' notion for
sunmary judgment and the trustee' s notion to have the natter deci ded on
bri efs and argunents, which the Court will construe as a noti on for

summary



j udgnment . !

The undi sput ed facts showt hat on August 20, 1988, debtor J. LI oyd
Tomer purchased the notor home in question and executed a retail
i nstal |l ment contract i nthe anount of $130, 000, whi ch was assi gned to
Sears. Separate certificates of originwereissuedfor the coach and
t he chassis of the notor honme, and Sears' |ien was shown on both
certificates of origin. Avehicleinvoice dated August 20, 1988, al so
showed Sears as |ienhol der.

On February 15, 1989, debtor, who was residingin M ssouri, nade
application for title with the M ssouri Departnent of Revenue
(Department). The "applicationfor title and/or |icense" executed by
debtor failedtolist Sears as |ienhol der. The Departnment subsequently
issued atitle tothe notor home showing noliens and mailed it to
debt or.

I n March 1989, Sears contacted the Motor Vehicle Bureau of the
Departnment and | earned that there was no record of its lien on the
not or honme. Departnent officials advised Sears that thetitle woul d be
recal | ed because it had beenincorrectly issued w thout Sears' |ien on
it. On March 29, 1989, the Department wote to debtor requesting that
he returnthetitle tothe Departnent so that Sears' |ien coul d be
noted andthetitle mailedto Sears as |ienholder. Further lettersto
debt or were mai l ed on April 13, 1989, and July 17, 1989. Debtor did

not respond to the Departnent's request, and, on July 7, 1989, hefiled

The Court has heard argunents on the issues in plaintiff's
conpl aint and deens further argunent on the nmotions for summary
judgnment to be unnecessary.



a Chapter 7 bankruptcy petition.

Inarguing that it holds a perfected|ien, Sears observes that the
lien was identified on the certificates of origin mailed to the
Departnent al ong with debtor's applicationfor title and the required
fee on February 15, 1989. Sears has subm tted exhi bits which include
an undat ed "word processor information slip" of the Departnent's Mot or
Vehi cl e Bureau i ndi cating that Sears was a lienhol der for certificate
of title purposes. Sears asserts that thisinformationslipas well as
the Departnment' s letters inwhichit acknow edged that thetitle had
been incorrectly issued showthat the Departnent was awar e of Sears'
lien when it issued the title to debtor and that Sears' |ien was
validly perfected notwi th-standing the Departnment’'s failuretolist the
lien on the title issued to debtor.

The trustee responds that Sears' |ien was not perfected because
debtor's applicationfor titlefailedtolist Sears as alienhol der as
requi red by the M ssouri statute for perfection of Section 301. 600. 2 of
the Mssouri liens on notor vehicles. Revised Statutes provides:

2. Alien or encunbrance on a not or vehicle or
trailer is perfected by the delivery to the
di rector of revenue of the existingcertificate
of ownership, if any, an application for a
certificate of ownershi p contai ni ng t he name and
address of the |ienhol der and the date of his
security agreenent, andtherequired certificate
of ownershipfee. It is perfectedas of thetine
of itscreationif the delivery of the aforesaid
to the director of revenue is

conpleted within thirty days thereafter
ot herwi se as of the time of the delivery.

Mb. Rev. Stat. 8301.600.2 (1988) (enphasis added).

Under section 301.600.2, one of the required elenments for



perfection of a lien on a motor vehicle is the delivery of an
applicationfor certificate of ownershi p show ng the |ienhol der's nane

and address and the date of his security agreenent. See Zuke v.

Mercantile Trust Conpany National Association, 385 F.2d 775 (8th G r.

1967); Inre Jackson, 268 F. Supp. 434 (E.D. Mb. 1967). Inthe present

case, the application submtted by debtor on February 15, 1989, fail ed
to showSears' lien. While Sears' |ienwas noted onthe certificates
of originconpletedat the deal ership and sent to the Departnent by
debtor, this was not sufficient tofulfill the statutory requirenent.
Thus, Sears' argunent that the Departnent was aware of the lien whenit
issuedtitleisunavailing, asthe statute plainly states that delivery
of an application showi ng the specifiedlieninformationis necessary
for perfection of a |ien.

Ford Mot or Credit Conpany v. Pedersen, 575 S. W 2d 916 (Md. Ct.

App. 1978), cited by Sears for the propositionthat the Departnent’'s
error shoul d not prevent perfectionof itslien, is distinguishable
fromthe i nstant case. |nPedersen, the Departnent erroneously i ssued
atitle showing noliens after the |ienhol der, Ford Motor Credit
Conmpany (Ford Credit), had conpliedwththe requirenments of section
301. 600. 2 by submitting an application for certificate of ownership on
which its lien was indicated. The Pedersen court found that Ford
Credit had done everything required of it to assure that its lien
rights were perfected according to statute. Thus, despite the
Departmnment's "oversight [or] mistake" infailingtorecordthelienon
Pedersen's certificate of title, thelien was perfected because of Ford

Credit's conpliance with the statute.
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Unli ke the |ienhol der i nPeder sen, Sears has not conpliedwththe
requi renments of section 301.600.2 for perfection of its lien on
debtor's motor honme. The |ienholder in Pedersen, pursuant to
Mb. Rev. Stat. 8301.620(2) (1988), filedthe applicationfor certificate
of ownershipitself toinsurethat its |ien was shown. Inthe
present case, neither debtor nor Sears filed an application for
certificate of ownership showing Sears' |ien. Because no such
application was presented to the Departnent, Sears' |ien was
unperfected regardl ess of any error by the Departnent inissuingtitle
wi t hout the lien.?

Sears additionally assertsthat it isentitledto an equitable
lienwithregardto the notor home because debtor, after being notified
that thetitle had beenincorrectly issued w thout notice of Sears
lien, refusedtotender thetitletothe Departnent sothat a newtitle
coul d be i ssued. This Court has previously statedthat an equitable
lienarising under state lawis i neffective agai nst the avoi di ng powers

of a trustee under 8544(a). Boatnen's Bank of Benton v. Waggs, 87 B. R

57 (S.D. I'l'l. 1988). W thout determ ning whet her Sears woul d be

entitledto such an equitable lienunder the facts here presented, the

The Court finds no merit in Sears' assertion that an
application for certificate of ownership was not needed because the
certificates of origin showing debtor as owner and show ng Sears'
lien constituted such certificate of ownership. The "certificate of
ownership" referred to in section 301.600.2 is a docunent issued by
the Departnment over the director's signature and is distinct froma
manuf acturer's certificate of origin. See M. Rev.Stat. 8301.190
(1988). Even if an existing certificate of ownership had been sent,
subm ssion of an application for a new certificate containing the
lien information is an additional, not an alternative, requirenent
for perfection under the statute.
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Court reiterates the rul e of Wggs that the bankruptcy court's equity
powers are "not alicensetorewite specific provisions of federal and
state |l awconcerni ng t he powers of a[trustee in bankruptcy] to avoid
unperfectedliens.” 87 B.R at 59. Sears' |lienwas not perfectedin
accordance with section 301. 601. 2, and the trustee may, therefore,
avoid this lien as a hypothetical lien creditor under 8544(a).

Froma revi ew of the pl eadings and exhibits onfile as well as
consi deration of the argunents of counsel, the Court finds that there
i s no genuineissue of material fact andthat plaintiff isentitledto
judgnment as amatter of lawonthetrustee's conplaint toavoidlien.
Accordingly, the Court will grant plaintiff's nmotion for summary
j udgnent and deny the notion for summary j udgnent fil ed by Sears. The
Court further finds that Sears, as an unperfected creditor, is not
entitledtorelief fromstay and, accordingly, denies its notion for
relief from stay.

| T1S ORDERED t hat plaintiff's nmotion for summary judgnent is
GRANTED and j udgnent is entered for plaintiff and agai nst Sears on t he
trustee's conplaint toavoidlien. ITISFURTHER ORDEREDt hat Sears'

nmotion for summary judgnent is DENI ED

/sl Kenneth J. Meyers
U. S. BANKRUPTCY JUDGE

ENTERED: Decenber 14, 1989




