UNI TED STATES BANKRUPTCY COURT
SOUTHERN DI STRI CT OF | LLINO S

I n Re | n Bankruptcy

RANDOLPH TRAVI S No. 95-30156
Debt or .

FORD MOTOR CREDI T COVPANY,
Plaintiff,

V. Adversary No. 95-3014

RANDOLPH TRAVI S,

N N N N N N N N N N N N N N N

Def endant .

OP1 NI ON

Before the Court is Plaintiff's Conplaint to Determ ne
Di schargeabi l ity of Debt brought pursuant to 11 U. S.C. 8§ 523(a)(6) and
11 U.S.C. § 727(a)(2).

Debt or purchased a used 1989 Ford Must ang on Novenber 12, 1993,
fromAuffenberg FordinBelleville, Illinois. Financing of $6, 418. 84
was provided by Plaintiff, and a Retail Install ment Contract and an
Agreenent to Provi de I nsurance were executed by Debtor. Inadditionto
agreeing to repay the principal andinterest over three years, Debtor
al so agreed to mai ntai n conti nuous i nsurance cover age on t he vehi cl e
for the duration of the Retail Installnment Contract.

I n November, 1994, the i nsurance on the vehicl el apsed. Debtor
testifiedthat his net nonthly income after paying his child support
obl i gati on was $377 and that he sinply | acked the funds with whichto
pay the prem uns.

On January 12, 1995, Debt or | oaned t he 1989 Ford Mustang to hi s



di stant cousin, Lanmont Thornhill, sothat M. Thornhill could run an
errand. Unknown to Debtor was the fact that, after borrow ng the car,
M. Thornhill was i nvol ved i n an acci dent whi ch resul ted in extensive
front end damage to t he vehicle. Several days passed wi th no sign of
M. Thornhill or the car before Debtor contacted the University City
Pol i ce Departnment. On January 16, 1995, the police i nforned Debt or
t hat his vehicle had beentowedto a City of St. Louis Departnent of
Streets Towi ng Facility. Debtor was advised that in order toreclaim
hi s vehi cl e, he woul d have to pay theretrieval fee of $10 for each day
t he vehi cl e had been on the | ot. Debtor was al so advi sed that if the
vehicle was not claimed withinthirty days, it woul d be subject to sale
at aucti on. Debt or cl ai med t hat he | acked the funds with which to
reclaimthe car so, on February 6, 1995, he renoved hi s personal
bel ongi ngs and | i cense pl ates fromt he vehicle. Debtor al so cl ai ns
that he called Plaintiff several tines, the first bei ng on February 10,
1995, in order to advise it that the vehicl e had been t owed and was
subj ect to sal e at auction. Plaintiff disputes Debtor's testinony and
states that its first notice that the vehicl e was i npounded and subj ect
to sal e at auction cane on February 22, 1995 at 4:14 p. m The vehicle
was subsequently sol d on February 23, 1995 for $425, before Plaintiff
had an opportunity to contact thetowing facility to clai mthe vehicle.
As st at ed above, Plaintiff objects to Debtor's discharge pursuant
tol1l1 U.S.C. 8§727(a)(2), and, inthe alternative, asks that Debtor's
debt to Plaintiff be hel d nondi schargeabl e under 11 U. S.C. § 523(a) (6).
Section 727(a)(2)(A) of the Bankruptcy Code states as follows:

(a) The court shall grant the debtor a discharge,
unl ess- -



(2) the debtor, with intent to hinder,
del ay, or defraud a creditor or an
of ficer of the estate charged with
custody of property wunder this
title, has transferred, renoved,
destroyed, nutil ated, or conceal ed,
or has permtted to be transferred,
renoved, destroyed, nutilated, or
conceal ed- -

(A) property of the debtor, within
one year before the date of the
filing of the petition(.)

I n order to sustain an objectionto discharge for acts i ntended
t o hi nder, del ay, or defraud creditors, acreditor nmust showthat an
act conpl ai ned of was done with an actual i ntent to hinder, del ay, or
defraud a creditor or an of fi cer of the estate charged w th cust ody of
property under t he Bankruptcy Code, that the act was t hat of the debtor
or his duly authorized agent, and that the act consisted of

transferring, renovi ng, destroying or conceal i ng any of debtor's

property or permtting any of these actsto be done. Inre Peters, 106

B.R 1 (Bankr. D. Mass. 1989). Objections to discharge nust be
construed strictly agai nst objectant and liberally infavor of debtor.

Inre Burgess, 955 F. 2d 134 (1st Cir. 1992); Inre Rice, 109 B. R 405

(Bankr. E.D. Cal. 1989), aff'd 126 B.R 822 (9th Cir. BAP 1991), aff'd
Ricev. Geative Recreational Systens, Inc., 126 B R 822 (9th Gr. BAP

1991); In re Switzer, 55 B.R 991 (Bankr. S.D. N. Y. 1986). An

obj ection to di scharge based upon a general charge of di shonest
behavi or i s not sufficient towarrant a denial of discharge. Inre
Rowe, 81 B.R 653 (Bankr. MD. Fla. 1987).

In this case, Debtor did (or failed to do) three things which
Plaintiff asserts merit scrutiny: (1) Debtor failed to maintain

i nsurance on the vehicle, contrary to his contractual obligation; (2)



Debt or | oaned the vehicleto M. Thornhill, know ng t hat the vehicle
was uni nsured at the tinme; and (3) Debtor allegedly failedto pronptly
advise Plaintiff that the vehicl e had been i npounded and was subj ect to
resale. While each of these acts potentially place Plaintiff's
collateral at riskinsone way, thereis no evidence that any of these
acts constituted aviolationof 11 U.S.C. § 727(a)(2)(A). None of
t hese acti ons appears to have been taken with an i ntent to hinder,
del ay, or defraud Plaintiff, nor does there appear to be any act or
schenme of destruction or conceal ment i n whi ch Debt or was a nateri al
participant. Accordingly, Plaintiff's objection to discharge is
deni ed.
Section 523(a)(6) of the Bankruptcy Code states as follows:

(a) A discharge ... does not discharge an
i ndi vi dual debtor from any debt - -

(6) for willful and malicious injury by
t he debtor to another entity or to
the property of another entity(.)
The term”"wi | [ ful " means del i berate or intentional andthe term

"mal i ci ous" means an act done del i berately, know ngly, and wi t hout j ust

cause or excuse. Inre Lanpi, 152 B.R 543, 545 (C.D. II1l. 1993); Ln
re Cerar, 84 B.R 524, 530 (Bankr. C.D. Ill. 1988) aff'd 97 B. R 447
(C.D. IlIl. 1989); Inrelaquinta, 98 B. R 919, 924 (Bankr. N.D. I1I1.
1989). It is not necessary for a debtor to act withill will or

mal evol ent purpose toward the injured party inorder for the debt to be

nondi schar geabl e under 11 U. S.C. § 523(a)(6). Inre Rubitschung, 101

B.R 28 (Bankr. C.D. Ill. 1988).
Debtor's failure to insure the vehicle against | oss clearly

constitutes a breach of contract; however, breaches of contract do not



necessarily constitute nondi schargeabl e debts. Additionally, the fact
t hat Debtor failedtoinsurethe vehicle and subsequently | oaned t he
vehicle to M. Thornhill produced only the potential for harm Wile
acknow edging aconflict inauthority onthis point, this Court has
heldinthe past that the failure to nmaintaininsurance by itself may
be negligent, but does not, by itself, constitute a willful or
mal i ci ous act withinthe purviewof 8 523(a)(6). lnre Scott, 13 B.R
25 (Bankr. CD. Ill. 1981); Inre Lonbre, 102 B. R 182 (Bankr. WD. M.

1989), contralnre Ussery, 179 B.R 737 (Bankr. S.D. Ga. 1995). Here,

Debtor' s failuretoinsure was plausibly expl ai ned - he sinply | acked
the funds with whichto pay the premunms. Plaintiff asserts that in
additionto his obligationto maintaininsurance onthe vehicle, Debtor
was obligatedtonotify Plaintiff if and when such i nsurance cover age
| apsed. However, accordingto Plaintiff's representative, | ack of
insuranceisreally not of primary concernto Plaintiff, solong as the
customer is current in his paynents. Plaintiff's policy does not
necessarily requireit to obtain possessionof avehicleif Plaintiff
| earns that the vehicleis uninsured. Accordingly, the Court finds no
causal rel ationship between Debtor's failuretonotify Plaintiff of the
| apse i ninsurance coverage and t he correspondi ng casualty loss to
Plaintiff's collateral.

As for Debtor's alleged failure to notify Plaintiff of the
vehicle's | ocation and i npendi ng resal e, a creditor has the burdento
prove each el enent in a nondi schargeability acti on by a preponderance

of the evi dence. Groganv. Garner, 798 U. S. 279, 111 S.Ct. 654, 112

L. Ed. 2d 755 (1991). Because the testinony is contradictory, and

because the Court finds the parties equal ly credi ble, the Court cannot



find that Debtor failedto give suchnotice. Evenif it were ableto
concl ude that no notice was given, the Court finds the failure to
provide Plaintiff with that i nformation constitutes neither awl|ful
nor malicious act within the neaning of 11 U . S.C. 523(a)(6).
For the reasons set forth above, Debtor's obligationto Plaintiff
is determ ned to be di schargeabl e in these proceedings. In addition,
and as stated above, Plaintiff's objection to discharge is deni ed.
This Opinionisto serve as Fi ndi ngs of Fact and Concl usi ons of
Law pursuant to Rule 7052 of the Rules of Bankruptcy Procedure.
See witten Order.

ENTERED: OCT 19 1995

/'s/ LARRY LESSEN
UNI TED STATES BANKRUPTCY JUDGE



