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Debt or (s) .

AMENDED ORDER

This matter i s before the Court onthe objectionof Billy and Ruby
Trusty ("debtors”) tothe Trustee's Petitionto Enpl oy Attorney for
Special Litigation. The relevant facts are as foll ows:

Debt ors' Chapter 7 Bankruptcy Petition was filed on April 20,
1987. The Trustee fil ed a no asset report and st at ement of abandonnent
on June 8, 1987 whi ch the Court approved when it cl osed the case on
July 16, 1987.1

On February 9, 1988, the Trustee noved to have t he case reopened,
pur suant to 8350 of t he Bankruptcy Code and Bankr upt cy Rul e 5010, for
the purpose of instituting an action to bring assets into the
bankrupt cy estate and to adm ni ster the recovered assets. On February
12, 1988 the Court granted the notion to reopen.

The trustee thenfiled apetitionto authorize the enpl oynent of
an attorney, on a contingent fee basis, torepresent himinthe action

to bring assets into the estate. The Trustee's proposed

1t shoul d be noted t hat counsel currently representingthe Trustee
was not representing himat thetine the statenent of abandonnent was
filed and approved.



litigation concerns debtor Billy Trusty's interest as a beneficiary of
a testanentary spendthrift trust.

It is alleged by the Trustee that the corpus of the trust
(reportedly over one mllion dollars) may be brought into the
bankruptcy estat e and nade avail able for distributiontocreditors
because, (1) there was an "indication” that Billy Trusty treated t he
trust corpus as his own by selling off tinber fromthe | and and
pocketing t he proceeds; (2) the spendthrift provisions of the trust may
have been negat ed si nce, under theterns of thetrust, Billy Trusty had
theright to farmthe |l and of the trust w thout rental paynment or

accountability; and (3) under theRulein Shelley's Case (whi ch may be

applicabletoinstruments |ikethetrust inthe present case which were
executed prior tothe abolition of theRule), Billy Trusty woul d have
a full interest in the trust rather than a life estate.

Intheir objections tothe petitionto enploy attorney, debtors
argue that once a potenti al asset of the estate has been properly
di scl osed to a trustee and he then decides to abandon it, he is
precluded fromcomnginlater andreclaimngit. Debtors claimthat
they fully di scl osed t he exi stence of the testanmentary trust intheir
bankrupt cy schedul es and t hat they attached a copy of the instrunent
creating the trust totheir bankruptcy petition. They argue that the
result of their disclosureisthat thetestanmentary trust was abandoned
by the Trustee and cannot now be reclained by him

Atrusteeis entitledto abandon "any property of the estate that
is burdensonme to the estate or that i s of i nconsequenti al val ue and

benefit to the estate.” 11 U S.C. 8554(a). Once a trustee has
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notifiedthe parties of his intentionto abandon property, the property
i s deened abandoned unless a party ininterest files an objection
wi t hin 15 days of the nmailing of the notice. Bankruptcy Rul e 6007(a);
In re Bryson, 53 B.R 3, 4 (Bankr. M D. Tenn. 1985). It is well

settled that once a trustee know ngly and properly abandons property of
t he est at e t he abandonnent i s irrevocabl e regardl ess of any subsequent
di scovery that the property had greater val ue t han previ ously believed.

Inre Atkinson, 62 B.R 678, 679 (Bankr. D. Nev. 1986); I nre Bryson,

supra; Inre Burch Co., Inc., 37 B.R 273, 274 (Bankr. D. S.C. 1983);

In re Sutton, 10 B.R 737, 740 (Bankr. E.D. Va. 1981).

The only exceptions totheirrevocability of the abandonment rul e
are where property is not |listedonthe debtor's schedul es or where t he
trustee's "know edge of the exi stence of the property was one of nere
suspi ci on, whi ch engendered only a cursory investigation." Inre

Sutton, supra. See also, Inre Atkinson, supra; Inre Bryson, supra.

53 B.R at 4-5. Generally, where the property has been schedul ed by
t he debtor, information concerning the property has been properly
disclosed to the trustee, and the property has been abandoned in
accordance with t he appl i cabl e provi si ons of the Bankruptcy Code and
Rul es, thetitleto the property revests inthe debtor asif it had

never been held by the trustee. Matter of Hunter, 76 B.R 117, 118

(Bankr. S.D. Onhio 1987); Inre Tarpley, 4 B.R 145, 146 (Bankr. MD.

Tenn. 1980).
I nthe present case, the Trustee cl ai ms t hat hi s abandonnent of

the trust was not an "intelligent" decision because debt ors had not

di scl osed material facts, concerningthetrust, i.e., that they were
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i nvadi ng t he corpus of the trust. The Trustee has not expl ai ned t he
factual basis for his clai magainst debtors or why it took hi munti |
| ong af t er he had abandoned t he property to di scover this problem The
Court does not consider this argunment persuasive in |light of its
findi ng bel owthat the Trustee had sufficient know edge to render his
abandonment irrevocabl e.

The Trustee' s remai ni ng argunents, whi ch concern debtor' s ri ght
to farmtrust | and wi t hout paynent of rent and t he al | eged vi ol ati on of

the Rulein Shelley's Case, godirectly tothe |l anguage of the trust

instrument itself. Thisinstrument was available tothe Trustee from
t he very begi nni ng of the case because it was attached by debtors to
t heir bankruptcy petition.

"Where t he trustee has know edge that is certainly sufficient to
put hi mupon diligent inquiry as tothe transaction, the abandonnent is
held to have been know ngly made and hence irrevocable.” In re

Tarpley, supra, (citationomtted). Inthe present case, the | anguage

of the trust clearly indicates that Billy Trusty has the right to
occupy and farmtrust | ands rent free. This | anguage shoul d have been
sufficient to alert the Trustee to the potential negation of the
spendthrift provisions of thetrust. Additionally, the Trustee has

failedto showwhy he coul d not di scover the Rule in Shelley's Case

probl emfromthe i nfornmati on he had avai | abl e bef ore he abandoned t he
trust.

The Court finds that the Trustee had sufficient know edge about
the trust prior to abandoning it to have rendered t he abandonment

irrevocabl e. Accordingly, the Court will deny the Trustee's petition
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to enploy attorney. Sincethe sol ereason for reopeningthis case was
to adm ni ster a potential asset whi ch has not been found to have been
irrevocably abandoned, the Court will close the case pursuant to
8350(a).?2

| T1SORDEREDt hat the Trustee's Petitionto Enpl oy Attorney for

Special Litigation is DENIED and that the case is CLOSED

/sl Kenneth J. Meyers
U. S. BANKRUPTCY JUDGE

ENTERED: July 29, 1988

2The Court originally reopenedthe case wi t hout adequat e know edge
of the i ssues whi ch have now been addressed. Consequent!y, opening the
case was inprovident on the Court's part.



