I N THE UNI TED STATES BANKRUPTCY COURT
FOR THE SOUTHERN DI STRI CT OF | LLINO S

| N RE: ) I n Proceedi ngs

Under Chapter 7
EARNEST TURNER
No. BK 90-30466

N N’ N N

Debt or .

ORDER

On June 5, 1990, Earnest Turner (debtor) filed a voluntary
petition pursuant to chapter 7 of the Bankruptcy Code. Subsequently,
the United States Trustee (U.S. Trustee) filed anotionto dismss
pursuant to 11 U. S. C. 8707(b)t. The U.S. Trustee all eged that the
debt or was an i ndi vidual with primarily consunmer debts. In addition,
thetrustee al |l eged t hat t he debt or had sufficient inconeto fund a
chapter 13 pl an that coul d pay unsecured credi tors 100%of their clains
in approximately three years.?

At the hearing onthe notionto disnm ss the debtor didnot dispute
the al | egati ons of the U.S. Trustee. The debtor's sole argunment in

response to the nmotion was that ability to repay was

"After notice and a hearing, the court, on its own notion or on
a notion by the United States Trustee, but not at the request or
suggestion of any party in interest, my dismss a case filed by an
i ndi vi dual debtor under this chapter whose debts are primarily
consuner debts if it finds that the granting of relief would be a
substanti al abuse of the provisions of this chapter. There shall be
a presunption in favor of granting the relief requested by the
debtors.”™ 11 U.S.C. 8707(b).

2Specifically, the U S. Trustee alleged that the debtor had a
net monthly income of $1365.00 while his nmonthly expenses were only
$835. 00, | eaving approxi mately $530.00 di sposable income per nonth to
fund a chapter 13 plan.



not a proper factor to consi der when det er m ni ng whet her a chapter 7
filing constitutes substantial abuse.

This Court has previously addressed the questi on of whet her a
debtor's ability torepay his debts fromfuture income is a proper

factor to consider inresolving a substantial abuseissue. Inlnre

Johnson, 115 B.R 159 (Bankr. S.D.Il1. 1990), the Court consi dered t he
rel evant | egi sl ative history to 8707(b) and concl uded that "a debtor's
ability to pay his debts out of futureinconeisthe prinmary, though

not excl usive factor, to consi der in determ ni ng whet her substanti al

abuse exi sts under section 707(b)." 1d. at 163. However, a debtor's
ability to repay debts will not automatically result in a 707(b)
dism ssal if other factors, such as sudden ill ness or unforeseen

calamty, tend to showthat di sm ssal is not warranted. 1d. at 163-
164.

Inthe present case, the Court has exan ned t he debtor's schedul es
and concl udes that the debts are primarily consuner debts. In
addition, it appears the debtor has the ability to repay his debts from
future incone and has failed to showany mtigating factors that woul d
i ndicate chapter 7 relief is appropriate.

I T IS ORDERED that the U S. Trustee's Mdtion to Dismss is
GRANTED.
I TS FURTHER ORDERED t hat Earnest Turner's chapter 7 case is
DI SM SSED.

/sl Kenneth J. Meyers
U. S. BANKRUPTCY JUDGE



Dat e Oct ober 25, 1990




