I N THE UNI TED STATES BANKRUPTCY COURT
FOR THE SOUTHERN DI STRI CT OF | LLINO S

| N RE: I n Proceedi ngs
Under Chapter 7
ULY- PAK, | NC.,
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Debt or (s))
MUNNS MEDI CAL SUPPLY COWVPANY, )

I NC., and WLLIAM G MUNNS, )
)
Plaintiffs, )
)
V. ) ADVERSARY NO.
) 89-0249
ULY-PAK, INC., H KEITH )
HOWARD, RETHA M HOWARD, )
and RONALD E. OSMAN, )
)
Def endants. )

REPORT AND RECOMVENDATI ON

On February 13, 1989, Munns Medi cal Supply Conpany and Wl liamG
Munns (hereinafter referred to collectively as "Munns") filed a
conplaint inthe state court of Shawnee County, Kansas, agai nst U y-
Pak, Inc. ("Uy-Pak"), Keith and Ret ha Howard, and Ronal d Gsnman. On
February 24, 1989, U y-Pak filedits Chapter 11 bankruptcy petition
withthis Court. Atrustee was appointedto liquidatethe assets of
t he debtor and to col | ect accounts recei vabl e of the debtor, and t he
Chapter 11 case was converted to a case under Chapter 7. All that
remains in the case is for the trustee to make distribution to
unsecured creditors foll owi ng a determ nati on of cl ai ms agai nst t he
estate.

On April 17, 1989, defendants Howards and Osnman filed an

application for renoval of plaintiffs' action with the United



St at es Bankruptcy Court for the Southern District of Kansas and a
notionto transfer venue tothe Southern District of Illinois. See 28

U. S. C. 81452, Bankr. Rul es 9027, 1014. In seeking renoval, defendants
asserted that this Court has subject matter jurisdictionof plaintiffs'
action as a proceeding "rel ated to" the debtor's bankruptcy case under

28 U. S. C. 88157(c)(1) and 1334(b). Minns filed a notion with the
Kansas bankruptcy court for remand and abstention and for relief from

t he automati c stay, and that court transferred the proceedingstothis
Court for disposition of Munns' notion.

Plaintiffs' conplaint consists of four counts. Count I, for
breach of contract, is directed agai nst the debtor U y-Pak al one, while
Count 1V, alleging securities fraud, is directed agai nst both the
debtor and the individual defendants, the Howards and Osman, as
of ficers and directors of Uy-Pak. Count 11, alleging tortious
interference with contract, and Count 111, alleging breach of fiduciary
duties, are directed against the individual defendants al one.

The conpl ai nt all eges that plaintiffs, who hel d shares of common
stock of the debtor U y-Pak, have been damaged by def endants' acti ons
regar di ng a shar ehol der agreenment for the purchase of the debtor's
stock. The agreenent, entitl ed "Redenpti on Buy-Sel |l Agreenent, Stock
Purchase Agreenent," provides for the purchase of stock of a
shar ehol der upon t he shar ehol der's death and further provides that in
t he event of the insolvency of Munns, "its shares shall be subject to
t he agreenent in the same manner as if a sharehol der had deceased.”

Count | of the conpl aint all eges that U y-Pak, having received

noti ce of Munns' i nsol vency on August 29, 1988, refused to purchase
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Munns' shares and engaged i n transacti ons to reduce t he proportion of
stock hel d by Munns i n viol ati on of the agreenent. Count |1, directed
agai nst the individual defendants, all eges that the Howards and Gsman
intentionally and tortiously interfered with the agreenent as it
rel ated to Munns "by taki ng acti onto cause U y-Pak to not honor its
obl i gati ons under t he agreenent and to reduce t he purchase pri ce per
share under the agreenent.”

Count |11 of the conplaint all eges that the individual defendants,
t he Howar ds and Gsman, breached their fiduciary duties as officers,
di rectors, and control ling sharehol ders of U y-Pak by i ssuing stock to
t hensel ves at reduced prices, thereby i ncreasingtheir voting power and
interestsinUy-Pak tothe detrinent of Munns and ot her shar ehol ders.
Count 1V alleges further that the stock sales to the individual
def endant s vi ol at ed Kansas securities |aws inthat the defendants
provi ded i nadequat e i nformati on to sharehol ders and fail ed to register
or ot herwi se qualify for exenption fromregi strati on under applicabl e
securities | aws.

In their nmotion for remand, plaintiffs argue that renoval is

i nproper because this Court | acks subject matter jurisdictionover the
cl ai s agai nst def endant s Howar ds and Gsnan asserted in Counts I, |11,
and IV. Plaintiffs assert that the liability of the individual
of ficers and directors is separate and di stinct fromthat of the debtor
corporation and that the outcone of the litigation against the
i ndi vidual s will neither benefit nor harmthe bankruptcy estate so as
to make these clains "related to" the

debtor's bankruptcy case. Inthe alternative, plaintiffs assert that
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even if renoval was proper, this Court shoul d abstain fromhearingthe
renoved acti on under the provisions for either mandatory or perm ssive
abstention. See 28 U.S.C. 81334(c)(2) and (1), respectively.

Def endant s Howar ds and OGsnman oppose t he noti on for remand, argui ng
t hat t hey have properly i nvoked t he subj ect matter jurisdictionof this
Court by renmoval fromthe Kansas state court. Defendants assert that,
whil e Count Il is directed agai nst themi ndi vidual |y and not agai nst
t he debt or corporation, determ nation of their liability or non-
l[iability onthis count will affect the bankruptcy estate because the
i ndi vi dual defendants, as officers and directors of the debtor, may
assert a claimfor i ndemni fication agai nst the debtor for any j udgnent
ent ered agai nst them Defendants note further that plaintiffs have
each fil ed proofs of clai mas unsecured creditors in the debtor's
bankrupt cy case and t hat any recovery agai nst t he i ndi vi dual def endants
wi |l affect the amount of these clains. Finally, defendants assert
that tothe extent Counts Il and IV pl ead a cause of action for breach
of fiduciary duties by themas directors of the corporation, they set
forth derivative causes of acti on whi ch are property of t he bankruptcy
estate and are, thus, anintegral part of the debtor's bankruptcy
pr oceedi ng.

Federal court jurisdictionover bankruptcy matters derives from28
U S.C. 81334, whichgrants the district courts original and excl usive
jurisdiction of all cases under title 11 (section 1334(a)) and

ori gi nal but not exclusive jurisdictionof all

civil proceedings arising under title 11, or
arising in or related to cases under title 11.

28 U. S. C. 81334(b) (enphasi s added). Uponreferral by the district
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court, the bankruptcy court i s enmpowered to exercise such jurisdiction
over cases and proceedi ngs as specifiedin28 U S. C. 8157. Under that
section, the bankruptcy court may hear "core" proceedi ngs describedin
section 157(b) and al so noncor e proceedi ngs that are "ot herw se rel at ed
to" a bankruptcy case. 28 U.S.C. 8157(c)).

The Seventh Circuit has determi ned that a proceedingis "rel ated

to" a bankruptcy case for purposes of section 157(c) when its
resol ution "affects the anount of property avail able for distribution

or the allocation of property anong creditors."” Matter of Xonics, Inc.,

813 F. 2d 127, 131 (7th Cir. 1987); see Honme | nsurance Co. v. Cooper,

889 F.2d 746 (7th Cir. 1989). If the outcone of a di spute coul d af f ect
onl y nondebt or parties and have no ef fect on the adm ni stration of the

bankruptcy estate, nojurisdiction arises under section 157(c). Pacor

Inc. v. Hqggins, 743 F.2d 984 (3rd Cir. 1984). Section 157(c) shoul d

be read narrow y not only out of respect for Articlelll but alsoto
preserve the jurisdictionof state courts over questions of state | aw

i nvol vi ng persons not party to the bankruptcy. Hone | nsurance Co.

Thus, overl ap bet ween t he bankrupt' s affairs and anot her di sputeis
insufficient unlessitsresolutional soaffects the bankrupt's estate
or the allocation of its assets anpbng creditors. 1d.
In the instant case, defendants contend that this Court has

jurisdictionover Count Il of the conplaint directed agai nst them

i ndi vi dual | y because t hey nay seek i ndemni fi cati on fromthe cor porate
debtor in the event of a finding of liability on the tortious
interference with contract claim Defendants allege no contract ual

right of indemification but, rather, claim entitlenent to



i ndemni fication under Kansas statute.?

Section 17-6305 of the Kansas statutes grants a corporationthe
power to i ndemmify an officer or director that becomes party to a
awsuit by virtue of his status as officer or director of the

corporation.? Theright toindemification, however, i s not automatic

The sharehol der agreenent at issue provided that it would be
construed pursuant to Kansas | aw, and both parties acknow edge t hat
Kansas law is applicable to this [awsuit.

2Section 17-6305 provides in pertinent part:

(a) A corporation shall have power to
i ndemmi fy any person who was or is a
party...to any...suit...by reason of the
fact that he is or was a director [or]
officer...of the corporation,...if he
acted in good faith and in a manner he
reasonably believed to be in or not
opposed to the best interests of the

cor poration...

(b) A corporation shall have power to

i ndemmi fy any person who was or is a
party...to any...suit by or in the right

of the corporation...by reason of the fact
that he is or was a director [or)
officer...of the corporation, if he acted
in good faith and in a manner he
reasonably believed to be in or not
opposed to the best interests of the
corporation and except that no
indemification shall be nade in respect

of any claim issue or matter as to which
such Person shall have been adjudged to be
liable for negligence or m sconduct in the
performance of his duty to the corporation
unl ess and only to the extent that the
court...upon application... [determ nes

ot herw se] .

(c) To the extent that a director [or]
officer...of a corporation has been

successful on the nerits...in defense of
any...suit...referred to in subsections
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but lieswth the discretionof the corporation. Subsections (a) and
(b) of the statute requirethat the corporation affirmatively agreeto
indemmify officers and directors,, and subsection (c), which
i ncor por ates t hese subsections, |ikew serequires that the corporation
agree toindemify an officer or director before he will be conpensated
for expensesincurredinlitigation. Evenif the corporation has so
agreed, indemificationisonly proper if the officer or director has
acted in good faith or inthe best interests of the corporation as
determ ned by a vote of disinterested directors or stockhol ders
(subsection (d)) andis not availableinany event if the officer or
director i s adjudged to be |l iabl e for negligence or msconduct inhis
performance of corporate duties and is not found to be ot herw se
entitled to indemification (subsection (b)).

VWi | e t he Kansas statute allows for i ndemification of officers
and directors if the corporation so determ nes, the byl aws of the

cor porate debtor, U y-Pak, contain no such provision. The defendants

(a) and (b)..., he shall be
i ndemmi fi ed. . ..

(d) Any indemification under
subsections (a) and (b)...shall be nade by
the corporation only as authorized in the
specific case upon a determ nation that

i ndemi fication of the director [or]
officer...is proper in the circunstances
because he has nmet the applicable standard
of conduct set forth in subsections (a)
and (b). Such determ nation shall be made
(1) by...a majority vote of [directors]
who were not parties to such...suit..., or
(2) ...by independent |egal counsel..., or
(3) by the stockhol ders.

Kan. St at. Ann. 817-6305 (enphasi s added).
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Howar ds and Gsman, therefore, woul d not be entitledtoindemification
fromthe corporation unless the corporation were to affirmatively
aut hori ze such i ndemi fi cati on, which woul d be unlikely givenits
status as a debtor in bankruptcy. The individuals would not be
entitledtoindemificationinany event unless it were determnedthat
t hey had acted i n good faith or had ot herw se net the standards of
conduct specifiedinsubsections (a) and (b). Sincethe corporation
has made no provi sion for i ndemni fication pursuant to statute, the
i ndi vidual defendants have, at best, only a possibility of
indemification if all the conditions of the statute are net.
An action agai nst a nondebtor third party will not be found to
have an ef fect on the adm nistration of the debtor's estate soas to
come wi t hinthe subject matter jurisdiction of the bankruptcy court if
the action raises a nere possibility of a third party claimfor

i ndemi ficati on agai nst the debtor. Pacor, Inc. v. Hggins, 743 F. 2d

984. InPacor, the court found that a state court acti on agai nst a
di stri butor of the debtor's products was not relatedtothe debtor's
bankr upt cy proceedi ng even t hough t he di stri butor m ght, inthe event
of ajudgnment against it, seek i ndemi fication agai nst the debtor as
manuf acturer of the product. The court stated:

The fact remni ns t hat any judgment recei ved by

theplaintiff [inthe state court action] could

not itself result in even a contingent claim

agai nst [the debtor], since [the distributor]

woul d still be obligated to bring an entirely

separate proceeding to receive indemification.
743 F. 2d at 995. The court di stingui shed the situation presented, in

whi ch t he state court action was a "nere precursor tothe potenti al



third party claimfor i ndemmi fication[against the debtor]"”, froma
situationin whichajudgnent agai nst the nondebtor third party woul d
automatically result inindemificationliability against the debtor
because t he debt or had "contractual |y agreed to i ndemify [the third
party] for any liability or judgments incurred....” Id.; seelnre

Brentano's, 27 B.R 90 (Bankr. S.D. N. Y. 1983).

In the instant case, as in Pacor, a judgnent against the
i ndi vi dual s on Count Il would not result inliability onthe part of
the debtor, as the corporation has not agreed to indemify the
i ndi vi dual defendants by contract and has not chosen to i ndemify the
def endant s pursuant to statute. The individuals' potential claimfor
i ndemni fi cation agai nst the corporationis tootenuous and uncertainto
render the plaintiffs' action against them"relatedto” the debtor's
bankr upt cy proceedi ng, and the Court rejects this argunent as a basi s
of subject matter jurisdiction over Count II.
As an alternative basis of jurisdictionasto Count |1, defendants
argue that recovery on Count Il of the conplaint
agai nst the i ndi vi dual defendants woul d | essen plaintiffs' clains
agai nst the debtor's bankruptcy estate, thereby affecting the anount of
property avail abl e for distributiontounsecuredcreditors. As stated
pr evi ously, both Munns Medi cal Supply, Inc., and WIliamG Minns have
filed proofs of claimin the debtor's bankruptcy case. One of the
claims is for an unliqui dated anount of damages arising fromthe
debt or' s breach of the sharehol der agreenent as al |l eged i n Count | of
the plaintiffs' conplaint. Defendants assert that recovery agai nst the

i ndi vi dual defendants onthetortiousinterferencewith contract claim



of Count Il would necessarily reduce the estate's exposure on the
breach of contract clai mof Count | sothat this Court's jurisdiction
over Count 11 would be properly invoked.

A breach of contract claimis closely related to an acti on for
tortiousinterference with contract arising fromthe sane transacti on.
Modern cases generally hold that the availability of arenedy agai nst
t he party who breaks the contract i s no defense to t he one who i nduces
t he breach, since both are wongdoers and are liable for theloss. W
Prosser, Handbook of the Law of Torts, 8129, at 948 (4th ed. 1971)
(hereinafter Prosser on Torts); see D. Dobbs, Handbook on t he Law of
Remedi es, 86.4 (1973) (hereinafter Dobbs on Remedies). |In many
i nstances, the neasure of danmages wil|l be t he same agai nst both t he
contract breaker and the tortfeasor who i nduced t he breach, al t hough
the tortfeasor may be subj ected t o nore extensive speci al damages i f
therequisiteintent is found. Dobbs on Renedi es, at 460-64; see Hess
v. Jarboe, 201 Kan. 705, 443 P.2d 294 (1968).

The contract breaker and the tortfeasor are not joint and
several ly liable, and a second recovery i s not barred on the t echni cal
ground t hat joint and several tortfeasors are involved. However, a
doubl e recovery i s agai nst | egal policy, andto the extent that the
plaintiff first recovers a judgnent agai nst the contract breaker and
gets it satisfied, he woul d be barred fromcl ai m ng t hose sane danages
fromthe tortfeasor. Dobbs on Renedies, at 464. Presumably, the
converse is also true, sothat recovery fromthe tortfeasor would
reduce the contract breaker's liability for damages on t he breach of

contract claim at | east tothe extent the neasure of damages is the
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sane.

In the instant case, plaintiffs have sued both the alleged
contract breaker (Uy-Pak) and the al |l eged tortfeasors (the Howards and
Osman) inthe same suit, and there has, as yet, been no determ nati on
of liability oneither count.® Gventhe closeinterrelation between
t hese t wo causes of action, it is possiblethat plaintiffs may recover
agai nst the i ndi vidual defendants onthetort claim thereby reducing
the debtor's exposure on the breach of contract claim Since
plaintiffs' clai magainst the estate woul d be correspondi ngly reduced,
t her e woul d be nore estate assets for paynent to unsecured creditors.
Because of t he possi bl e effect on t he anount of property avail abl e for
di stributioninthe debtor's bankruptcy case, the Court finds that it
has subj ect matter jurisdictionover Count Il of plaintiffs' conpl ai nt
agai nst the individual defendants.

The remai ni ng counts as to which this Court's jurisdictionis
chal l enged, Counts |1l and IV, |ikew se assert cl ai ns agai nst the
nondebt or defendants, and t he Court nust det erm ne whet her t hese counts
are sufficiently "related to" the debtor's bankruptcy proceedingto
comewithinitsjurisdiction. Count Il contains allegations that the
i ndi vi dual def endants acted beyond t he scope of their authority or

breached their fiduciary duties as officers, directors, and controlling

3Liability on the breach of contract count (Count |) is not a
condition precedent to a finding of a liability on the tortious
interference count (Count 11). A tortfeasor may be held |iable for
i nduci ng breach of a contract which is not valid or not enforceabl e,
since without his interference the contract may have been voluntarily
perfornmed by the parties to it. See Dobbs on Renedies, at 460;
Prosser on Torts, at 932 (citing Jackson v. O Neill, 181 Kan. 930,
317 P.2d 440 (1957).
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st ockhol ders of the debtor corporation. As such, it constitutes a
derivative acti on whi ch, once the corporation has filed for bankruptcy,
beconmes property of the estate and i s enforceabl e by the trustee on

behal f of the corporationandits creditors. See Koch Refiningv.

Farmers Uni on Central Exchange, 831 F.2d 1339 (7th G r. 1987); Del gado

Ol Co. v. Torres, 785 F.2d 857 (10th Cir. 1986); 4 Collier on

Bankruptcy, 8541.10[8] (15th ed. 1989). Since the trustee has not

abandoned this cause of action, plaintiffs Muinns are stayed from
pursui ng t he cl ai mfor thensel ves as i ndi vi dual creditors under section

362 of the Bankruptcy Code. 11 U.S.C. 8362; see St. Paul Fire and

Marine I nsurance Co. v. Pepsico, Inc., 884 F.2d 688 (2nd G r. 1989);

Koch Refi ni ng.

At this point in the proceedi ngs, Count |1l may be subject to

di sm ssal based on plaintiffs' | ack of standing. See Koch Refi ning.

Because Count |11 represents property of the estate, however, it
necessarily comes within this Court's subject matter
jurisdiction. Inthe event the trustee chooses not to pursue this
actionandit is abandoned fromthe estate, the Court nay be required
toreconsider theissue of itsjurisdictionpresumngplaintiffsstill
wi sh to pursue this claimagainst the individual defendants.
Count 1V, finally, is asserted against both the individual
def endant s and t he debtor corporation. Plaintiffs contendthat this

claimis |like those in Wayne Fil m Systens Corp. v. Fil mRecovery

Systenms Corp., 64 B.R 45 (ND. Ill. 1986), wherein no jurisdictionwas

found over an action brought agai nst the corporate debtor andits

officers, directors and sharehol ders. Plaintiffs assert that here, as
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inWayne FilmSystens, theclains gototheliability of theindividual

defendants and, if successful, will not benefit the estate but w |l
only cause detrinent to the individual defendants.

In Wayne Fil m Systens, the court stated:

Strippingthe conplaint toits essence, Wyne,
realizingthat its debtor FRS has fewassets, is
attenptingtoextendliability to FRS officers,
directors and sharehol ders (the third-party
def endant s) under various theories ....Wile FRS
and t he trustee are naned as def endants, Wayne
has asserted that it isreally after the other
def endants, and t hat FRS and t he trust ee shoul d
actually be plaintiffs in this action.

64 B. R at 48.

Unli ke i nWayne Fil mSystens, the bankruptcy estate of the debtor

U y- Pak has substantial assets renmaining for distributionto creditors,
and t here has been noindicationthat plaintiffs, by joiningthe debtor
as a defendant, are not seeking recovery
fromthe debtor as wel | as the individual officers and directors. Any
recovery agai nst t he debt or under Count |V woul d obvi ously af fect the
anmount of property avail ablefor distributiontocreditors. Further,
since Count |V seeks recovery fromthe debtor and the individual
defendants "jointly and severally,” adetermnationastotheliability
of the individual defendants woul d affect the debtor'sliability as
wel | . Thus, adm ni stration of the debtor's estate woul d be af fect ed by
t he outcone of thelitigationon Count IV, andthe Court has proper
subj ect matter jurisdiction over this count.

Havi ng found that it has jurisdictionover the matters allegedin
plaintiffs' conplaint, the Court must consi der whether it shoul d

neverthel ess abstain fromhearing the acti on under the abstention
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provi sions of 11 U. S. C. 81334(c). Section 1334(c)(2) provides for
mandat ory abstenti on where (1) a proceedingis based on a state | aw
cause of action, (2) it is anoncoreor "rel ated to" proceedi ng and not
one arisingunder Title 11 or arisingin acase under Title 11, (3)
there i s noindependent basis for federal jurisdiction, (4) an action
has been comenced in state court, and (5) it can betinely resol ved
there. 11 U S.C. 81334(c)(2).

Mandat ory abstention is not warranted in this case in which at
| east one of the counts of the conplaint (Count 111) represents
property of the estate and sois not nmerely "related to" the debtor's
bankruptcy case but is acore proceeding. See 11 U. S. C 8157(2)(0).
Mor eover, whil e a state court acti on had been commenced approxi matel y
11 days prior to the debtor's bankruptcy filing, norulings have been
made in that action, and it is not evident that the action can be

timely resolvedthere. Cf. Inre Commercial Gl Service, 58 B.R 311

(Bankr. N. D. Chi o 1986): mandat ory abstenti on proper where trial date
had been set instate court action and could be tinely adj udi cat ed

there; Inre Baungartner, 57 B.R 517 (Bankr. N.D. Chio 1986): section

1334(c)(2) applicable where action in state court was in such
procedural posture that only act whi ch renmai ned was j ournal i zati on of

entry by state court; Inre Horace, 54 B.R. 671 (Bankr. D. N.J. 1985):

abstenti on requi red under section 1334(c)(2) where state court action
was so far advanced that it could be tinmely adjudicated there.
Def endant s Howar ds and Osman have i ndi cated that, in the event of
remand t o t he Kansas state court, they woul d strongly chal | enge t hat

court's personal jurisdiction, and the action m ght have to be
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dism ssed and refiled inlllinois state court. The Court finds,
therefore, that the el ements for mandat ory abstenti on are not present
in this case and that abstention is not required under section
1334(c)(2).

Plaintiffs assert that, even if mandatory abstention is not
appl i cabl e, the Court shoul d abstai n under the di scretionary abstention
provi sion of section 1334(c)(1) sothat their related state |l awcl ai ns
may be litigated in state court. Section 1334(c)(1) allows for
abstention"intheinterest of justice, or intheinterest of comty
with state courts or respect for state law." 11 U. S.C. 81334(c)(1).

One of the factors cited by courts in considering whether
abstention shouldlieisthe effect or | ack thereof onthe efficient
adm ni stration of the bankruptcy estate if a court recommends

abstention. Seelnre Republic Reader's Service. Inc., 81 B.R 422

(Bankr. S.D. Tex. 1987). Inthe present case, the assets of the debtor
have been sol d and t he accounts recei vabl e substanti ally col | ect ed.
Havi ng | i qui dated t he est at e assets, thetrusteeis preparedto begin
maki ng di stributionto creditors foll ow ng determ nation of two groups
of unliqui dated cl ai ns. Munns' clainms, as set forth in their
conpl aint, represent one of these groups of clainms. While the
bankruptcy caseinthis Court is novingtoward conpl etion, no action
has been takeninthe state court toward resol uti on of plaintiffs’
conplaint. Remand to the state court at this point woul d undoubt edl y
del ay determ nation of clainms that will have a substanti al i nmpact on
adm ni stration of the debtor's estate. The posture of this case,

therefore, strongly favors resolution of plaintiffs' relatedclainsin
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this Court.

Anot her factor to be consideredis the extent to which state | aw
i ssues predom nat e over bankruptcy i ssues in the rel ated proceedi ng and
thedifficulty or unsettl ed nature of the applicable state | aw. | d.
Ther e has been no showi ng that plaintiffs' conplaint raises difficult
or unsettl ed questions of state | awt hat shoul d be consi dered by t he
state court as a matter of comty or respect for state law. The
contract | awissues pertainingtothe debtor's sharehol der agreenent
and the corporate | awi ssues based on t he Kansas Uni f or m Busi ness
Corporation Act arematters well withinthis Court's conpetence, and,
to the extent issues of the debtor's and Munns' insolvency are
i nvol ved, the Court may be particularly suitedto decidetheissuesin
plaintiffs, conplaint.

Havi ng consi dered the factors rel evant to di scretionary abstention
under section 1334(c)(1), the Court finds noreasonto abstainfrom
hearing t he renoved action at this point. The Court, however, woul d be
inclinedto abstainandremand the entire caseif, at sone | ater stage
of the proceeding, it wereto |l ose subject matter jurisdiction over one
of the counts of plaintiffs' conplaint. The Court nust satisfyitself
at every stage of a proceedingthat its jurisdictionis proper. See

Del gado O 1 Co. v. Torres, 785 F.2d 857 (10th Cir. 1986). |If, for

exanpl e, the debt or corporation were found to have a val i d def ense on
t he breach of contract clai mof Count |, the basis of the Court's
jurisdictionover both Counts | and Il woul d be el i m nat ed, sincethe
debt or woul d no | onger be liable onthe contract itself and there woul d

be norelationship betweenthetortiousinterferencewth contract
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cl ai mof Count Il and the debtor's liability on Count |.# Rather than
severing these counts and remandi ng t he case pi eceneal tothe state
court, the Court woul d findremand of the entire case to be appropriate
to prevent waste of judicial resources in duplicitous litigation.>
For the reasons stated, this Court finds that it has subject
matter jurisdictionover thecounts allegedinplaintiffs' conplaint
and respectfully recommends to the District Court that it deny
plaintiffs' notion seekingremandto the state court and further deny
plaintiffs' notion seeking an order for abstention. See Bankr. Rul es

5011, 9027.

______ /sl Kenneth J. Meyers
U. S. BANKRUPTCY JUDGE

ENTERED: March 12, 1990

“Plaintiffs' counsel has indicated that, if the corporation is
legally prohibited fromperform ng the contract, plaintiffs will join
t he other sharehol ders on the breach of contract claimof Count I.

Thi s presunes, of course, that Count I1l, which the Court has
found is property of the estate, would have been dism ssed based on
plaintiffs' lack of standing or that the Court woul d have | ost
jurisdiction over Count |1l upon abandonment of this cause of action
by the trustee.
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