I N THE UNI TED STATES BANKRUPTCY COURT
FOR THE SOUTHERN DI STRI CT OF | LLINO S

| N RE: I n Proceedi ngs
Under Chapter 7
ROBERT E. VAN CLOOSTERE

and MAXI NE VAN CLOOSTERE) No. BK 88-40001
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Debt or (s) .

MEMORANDUM AND ORDER

On January 4, 1988, debtors, Robert and Maxi ne Van Cl oostere,
filed their individual bankruptcy petition under Chapter 7 of the
Bankruptcy Code. Debtors are the of fi cers and sol e shar ehol ders of
Texas Junction Grain, Inc., agrainelevator i n Murphysboro, Illinois.
As such, debtors had execut ed a guaranty agreenent withthelllinois
Department of Agriculture (Departrment) in which they personally
guar ant eed paynent of the el evator's grain obligationsthroughthe
Director. Texas Junction Grain, Inc., ceased doi ng busi ness on Mar ch
23, 1988, giving rise to debtors' liability on the guaranty.

Debtors failed to list the Departnent or the Illinois Grain
| nsurance Corporation (seelll.Rev.Stat., ch. 114, 7703) as creditors
on their bankruptcy petition, and the Clerk's Office provided no
notice to these creditors regardi ng the rel evant dates for filing
cl ai nms and di scharge or di schargeability conplaints. See Bankr. Rul e
2002. However, on January 12, 1988, debtors' attorney conmuni cat ed
with the Department by letter, inform ng the Departnent that debtors
had fil ed a personal bankruptcy petitioninthe Southern District of
I11inois and givingthe case nunber of the bankruptcy proceedi ng. On

February 18, 1988, a Departnment offici al



acknowl edged in a letter to Texas Junction Grain, Inc., that the
Depart nent had been i nforned of debtors' bankruptcy and that "the
situation ha[d] beenreviewed with the Departnent’'s attorney ...."
Addi tional ly, on February 24, 1988, Departnent officials met withthe
Van d oosteres and their attorney to di scuss potential grain shortages
of Texas Junction Gain, Inc., at which time debtors gave the
Departnment officials a copy of their bankruptcy petition.

Debt ors' 8341 neeting was held on February 12, 1988, and the
filing deadline for conplaints under 8523(c) and 8727 was April 12,
1988. On June 24, 1988, debtors filed a notion to anend their
bankruptcy schedules tolist the Departnment andthe lllinois Gain
| nsurance " Fund" as conti ngent, unliqui dated and di sput ed creditors.
The Court granted debtors' notion and ordered that the date for filing
di scharge and di schargeabi lity conpl ai nts be extended t o August 23,
1988, with regard to these creditors.

On August 22, 1988, the Departnent and the Illinois Gain
| nsurance Corporation fileda notion for extensionof timetofile
conpl ai nts objecting to di scharge or to determ ne di schargeability.

Debt or s oppose this noti on on the basis that these creditors had
notice or actual know edge of debtors' bankruptcy intimetofile
di scharge and di schargeabi lity conpl ai nts before the origi nal date set
for such conpl aints. Debtors contend, therefore, that the provision of
8§523(a)(3) al l owi ng for di scharge of unlisted debts based upon act ual
know edge of t he bankruptcy is applicableto bar the Departnent and t he
Il'linois Grain | nsurance Corporationfromfilingdischargeability

conplaints at this tine.



Section 523(a)(3) provides in pertinent part:

A di scharge under section 727...0of thistitle
does not di scharge an i ndi vi dual fromany debt --

(3) neither listed nor scheduled...intime
to permt --

(B) if such debt is of a kind
specified in paragraph (2), (4), or
(6) of this subsection, tinely filing
of a proof of claimandtinely request
for a det er mi nati on of
di schargeability of such debt under
one of such paragraphs, unl ess such
creditor had notice or actual
know edge of the caseintinefor such
tinely filing and request][.]

11 U. S. C. 8523(a)(3)(B) (enphasis added). A creditor seeking a
determ nati on of di schargeability under 88523(a)(2), (4) or (6) must
file a conplaint within 60 days of the first date set for the
creditors' nmeeting or have hi s debt di scharged. 11 U. S.C. 8523(c);
Bankr. Rul e 4007(c). Aconplaint objectingto di scharge under §727(a)
nmust |i kewi se be filed within 60 days of the 8341(a) creditors'
neeting. Bankr. Rul e 4004(a). Under 8523(a)(3), however, debts not
i sted or schedul ed wi || be excepted fromdi scharge unl ess the creditor
had noti ce or actual know edge of the bankruptcy caseintineto allow
for the tinmely filing of a claimor dischargeability conplaint.
Inthe instant case debtors assert that the Departnent and t he
I1linois Grain Insurance Corporation acquired notice or actual
know edge of debtors' bankruptcy filing by theletter of January 12,
1988, and that they, therefore, were obligatedto discernthe rel evant

bar dates and fil e their dischargeability conplaints prior to April 12,



1988. Seelnre Alton, 837 F.2d 457 (I1th Cir. 1988): creditors who

have actual noti ce of debtor's bankruptcy filing have duty-to-inquire
as to bar dates and nust file di schargeability conplaints w thinthat
time. Inresponse the Departnment and the lllinois Grainlnsurance
Cor porati on mai ntai nthat the bar date of August 23, 1988, set by the
court after anendnent of debtors' schedul es, was appropri ate and shoul d
be enf orced si nce noti ce of debtors' bankruptcy acquired by Depart nment
officials actingintheir regulatory capacity was i nsufficient to bar
acollectionactionbythe Departnent, its Director, or thelllinois
Grain Insurance Corporation.

Wi | e acknow edgi ng t hat Departnent regul atory officials had
actual notice of debtors' bankruptcy, the creditors assert that these
of ficials were not agents of the Departnent for purposes of receiving
notice and instituting bankruptcy litigationontheir behalf. The
creditors additionally argue that since the Departnent andthe lllinois
Grai n I nsurance Corporation are separate entities w th separate | egal
capacities, Departnent officials had no authority to accept | egal
notice on behalf of the Corporation. The creditors contend,
t herefore, that neither the Departnment nor the Corporationreceived
noti ce of debtors' bankruptcy as cont enpl at ed by 8523(a) (3)(B) and t hat
t hey cannot be barred fromfiling their dischargeability conplaints on
t hi s basis.

The creditors' argunment requires the Court to exam ne t he rel evant
statute to determ ne the rel ati onshi p bet ween t he Depart nent and t he
I11inois Grain | nsurance Corporation and the scope of their authority

and duti es under the statute. The Corporation was establ i shed pur suant
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to Section 3 of thelllinois Gainlnsurance Act (Act) as a "political
subdi vi si on, body politic and rmuni ci pal corporation.” Ill.Rev. Stat.,
ch. 114, 8703). The governi ng powers of the Corporation are vestedin
the Board of Directors, which is conposed of the Director of the
Depart nment of Agriculture, the Attorney General, a desi gnee of the
State Treasurer, the Director of the Departnent of I nsurance, and t he
chief fiscal officer of the Departnent of Agriculture. The D rector of
t he Departnment of Agriculture serves as president of the Board of the
Corporation. See id.

The Corporationis part of the statutory schene designedtoinsure
"that grain producers and claimants [are] conpensated for | osses
occasi oned by the failure of a grain deal er or grai n war ehousenan. "
I1l.Rev-Stat., ch. 114, 701. Under the Act, fees assessed and
collected by the Departnment from licensed grain dealers and
war ehousenen are depositedinthelllinois Gainlnsurance Fund. The
Cor poration has the responsibility to manage and i nvest such funds
until suchtime as the Departnent directs it to di sburse noniestothe
I1linois Grainlndemity Trust Fund for paynment to a clai mant. See
I1l.Rev.Stat., ch. 114, Y703(5)-(8), 706. The Corporation, however,
does not det erm ne whet her funds shoul d be pai d and has no power to
seek rei mbursement for funds di sbursed under the Act. Rather, the
authority to nake this determ nati on and t he power to act to recover
funds are reserved to the Director and to the Departnent of
Agriculture, respectively. Seelll.Rev.Stat., ch. 114, f1709(a),
710(c).

Intheinstant case, the creditors' cl ai magai nst debtors arose
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fromthe guaranty agreenent bet ween debtors and the Director. The
Il11inois Grainlnsurance Corporationwas not itself aparty tothat

agreenent and, as not ed above, has no i ndependent aut hority under the
statute to recover funds paidout toclaimants followi ng failure of a
grainfacility. Wile the Corporation may have a cl ai magai nst debtors
t hrough the Director who serves as president of its Board of Directors,

this claimis dependent onthe Director’'s rights under the guaranty
agreenment with debtors and cannot be enforced by the Corporation
directly. For this reason, the Court findsnonmerit inthecreditors’

assertion that the Corporation, as an entity separate fromthe
Depart ment, cannot be bound by noti ce to Department officials. Rather,

if theletter tothe Departnent of January 12, 1988, constituted notice
to the Departnment sufficient to bar its conplai nt under 8523(a)(3)(B),

then the Corporation would |ikewi se be barred from filing a
nondi schargeability conpl aint.

Wthregardto the sufficiency of noticetothe Departnent, the
creditors assert that the actual notice of debtors' bankruptcy acquired
by Departnment regulatory officials could not be inputed to the
Departnent or its Director because these regul atory officials, who were
responsi bl e for examning the licensee grainfacility, had no capacity
as agents toreceive |l egal notice on behalf of the Departnent. The

creditorsrely onthe case of Ford Mtor Credit Co. v. Waver, 680 F. 2d

451 (6th Cir. 1982), inwhichthe court hel dthat a bankruptcy notice
sent to an agent who accepted i nstal |l ment paynents on behal f of the
plaintiff creditor was insufficient to bar the creditor's

di schargeability conplaint on the basis of actual notice under



8523(a)(3)(B). The Weaver court observed that the agent acted as a
repository in accepting installnment paynments and stated:
The aut hori zation to performthese repository
functionsis significantly different fromthe
aut hori zation to take affirmative action and
coll ect the entire outstanding bal ance on an
overdue debt
ld. at 458.
VWhile the creditors assert that Weaver applies to preclude
i nputi ng the notice acquired by Departnent regul atory officialstothe
Director, the facts of theinstant case nake it di stingui shable from
Weaver. The testinony and docunentary evi dence presented at the
hearing on this notion establish that notice of debtors' bankruptcy was
received, not only by exam ning of ficials of the Departnent, but al so
by t he Departnent' s attorney, who represented both the Director and the
Department in determ ning actionto be taken regardi ng debtors and t he
potential grain shortages of Texas Junction Grain, Inc.
As a general rule, noticetoacreditor's attorney of a bankruptcy
filingwi Il besufficient if the attorney recei ved know edge of it

while representing his client in enforcing a claimagainst the

bankrupt. InrePrice, 79 B.R 888 (Bankr. 9th cir. 1987); see Ford

Motor Credit Co. v. Weaver; 3 Collier onBankruptcy, 8523.13[5][c],

at 523-87 to0 523-88 (15th ed. 1988); see alsoInre Wal ker, 18 B. C. D.

357 (Bankr. N.D. Wtah 1988). Courts have found exceptionstothisrule
when, for exanpl e, notice was sent to the attorney on behal f of anot her

client/creditor ( see Mal donado v. Ram rez, 755 F. 2d 48 (3d Gr. 1985))

or the attorney's representationof the creditor did not invol ve debt

collection( seelnre Fauchier, 71 B.R 212 (Bankr. 9th Gr. 1987)).
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Nei t her of these exceptions applies in the instant case, as the
Departnent's attorney i s enpl oyed to represent the Departnent and t he
Director infulfillingtheir statutory duties, which woul dincludethe
enf orcenent of their rights under the guaranty with debtors.
The Departnent’'s | etter of February 18, 1988, to Texas Juncti on
Grain, Inc., statedthat the Departnent's attorney, after review ngthe
situation regardi ng debtors' bankruptcy, felt "that the facility may be
i njeopardy due to your current status.” The letter further stated
that "the firmmay be in violation of section 4(f) of the Grain Deal ers
Act," which requires that a licensee have sufficient financial
resources to pay producers for grain purchased from them (see
I1l.Rev.Stat., ch. 111, 1304(f)). Thus, the letter indicatedthe
Departnent's awar eness, throughits attorney as agent, of debtors’
bankr upt cy and t he potenti al clai mof the Departnent agai nst debtors by
reason of their guaranty of the debts of Texas Junction Grain, Inc.
While the testinony at the hearing on the noti on showed that the
Depart ment was not aware of t he exact anmount of grai n shortages giving
risetodebtors' liability under the guaranty until after the bar date
of April 12, 1988, the Departnent coul d have fil ed for an ext ensi on of
time prior tothat date to enable it tobringits dischargeability
conplaint once a final determ nation of debtors' liability was nmade.
Based on the evidence at trial, the Court finds that the
Department and its Director had notice or actual know edge of debtors'
bankruptcy intine to take appropriate stepsto protect their rights
agai nst debtors before the bar date of April 12, 1988. Despitethe

| ack of formal notice of the proceeding due to debtors' failureto
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schedul e themas creditors, the Departnent andthe lllinois Gain
| nsurance Cor poration couldnot sit idly by oncethey had actual notice

of the bankruptcy proceeding. Cf. In re Wal ker: creditors whose

att orney knew of bankruptcy case could not rely onthe fact that they
never received formal notice in attenpting to have debt decl ared
nondi schargeable. It is consistent wththe "freshstart” policy of
t he Bankruptcy Code to severely constrain the period for filing
di schargeability actions, and, while due process requires that
creditors be given notice so that they may protect their rights,
creditors with actual notice of a bankruptcy proceedi ng must act to
ascertain and neet the bar dates set by the Court in order to preserve

their rights. |In re Walker; In re Alton.?

Because the creditors had actual notice of the bankruptcy
proceeding intinme to file their discharge and di schargeability
conplaints prior to the original bar date of April 12, 1988, they
cannot rely onthe Court's order extendingthetime for filing such
conpl aints until August 23, 1988. Acourt has no discretionto extend
thetime periodfor filing such conplaints after theinitial period has
expired, and the Court's order extending the bar date was thus

erroneous. Seelnrelochrie, 78 B.R 257 (Bankr. 9th Gr. 1987); In

relewis, 71 B.R 633 (Bankr. N.D. Ill. 1987). For the reasons st at ed,

There has been no allegation that debtors' om ssion of the
Departnment and the Illinois Grain Insurance Corporation fromtheir
bankruptcy petition was anything but inadvertent due to the
conplicated nature of the case. Cf. In re Alton in which the court
di scussed the "disturbing aspect” of the debtor providing actual
notice to a creditor three weeks after filing his bankruptcy petition
omtting the creditor.




the notion of the Department and the Illinois Grain |Insurance
Cor poration for extension of tinmeis untinely and nust be deni ed. The
creditors' conplaint filed subsequent totheir notion for extension
will be stricken.

| TISORDERED, therefore, that the creditors' notion for extension
of time is DENIED and their conplaint for determ nation of

di schargeability is STRI CKEN

/sl Kenneth J. Meyers
U. S. BANKRUPTCY JUDGE

ENTERED: Decenber 9, 1988
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