I N THE UNI TED STATES BANKRUPTCY COURT
FOR THE SOUTHERN DI STRI CT OF | LLINO S

| N RE: I n Proceedi ngs

)
) Under Chapter 7
ROBERT E. VAN CLOOSTERE )
and MAXI NE VAN CLOOSTERE) ;\IO. BK 88-40001
)

Debt or (s) .

MEMORANDUM AND ORDER

This matter is before the court on notion of the Illinois
Departnment of Agriculture and the Illinois Grain |Insurance
Corporation (creditors) to alter or amend the Court's order of
Decenber 9, 1988, i n which the Court denied the creditors' notion for

extensionof timetofile discharge and di schargeability conplaints

with regardto debtors, Robert and Maxi ne Van Cl oostere. Seelnre Van

Cl oostere, 94 B.R 131 (Bankr. S.D. Ill. 1988). The Court's order was
based onits findingthat the creditors had actual notice of debtors'
bankruptcy intime to ascertain and neet the bar date for filing
di scharge and di schargeability actions. Intheir notionthe
creditors request the Court toreconsider itsrulingregardingthe
i ssue of notice by Departnment officials or, inthe alternative, to
address the applicability of the doctrine of subrogationtothis case.

The creditors assert that know edge of debt ors' bankruptcy by t he
Departnent's attorney coul d not be i nputed to the Departnent because
the attorney' s representationwas limtedtoregulatory matters. At
heari ng, however, the Departnent’'s attorney was characterized as the
"l egal advisor"” for both the Departnment andthe Director. Wilethe

testimony showed that his duties included



representation at regul atory hearings, the record does not i ndicate
that he acted only inthis capacity. Rather, a Departnent official,
after acknow edgi ng that the Departnent had "conferred with their
attorney regardi ng [debtors'] individual bankruptcy,"” testified as
fol |l ows:

Q Whose responsibility is it to determ ne

what actionis to be taken in regards to
t he Van Cl oostere case, Texas G ain?

A. Initially it was the Departnent's
attorney. | believe it was for the
I11inois Departnent of Agriculture, JolNarna
[sic].

The of ficial's additional testinony that the Attorney General,
rat her than the Departnent's attorney, "represents the Departnent in
court [on matters requiring litigation]" fails to show, as the
creditors assert, that the representation of the Departnent's attorney
di d not i nvol ve debt col | ecti on agai nst t he bankrupt, sincereferring
the matter to another attorney for litigationis not inconsistent with
this representation. The Court finds no basis in the creditors'
argunentstoalter its original findingthat the Departnment and t he
Director, through their |egal advisor, had notice of debtors’
bankruptcy intineto file di scharge and di schargeability conpl ai nts so
as to bar any subsequent action under 8523(a)(3).

The creditors additionally assert that by virtue of the
Departnent's subrogati on powers under 810(c) of thelllinois Gain
| nsurance Act, it was necessarytogivenoticetoall grainclainmants
of debtors inorder to bar a dischargeability conplaint. Section 10(c)

provi des:



The Departnment shall have the foll owi ng duties
under this Act:

(c) tobe subrogatedtoall the rights of the
claimant, the claimnt shall assign all his
rights, titleandinterest in any judgnent tothe
Departnent; the Departnent shall initiate any
actionit may deemnecessary to conpel the grain
deal er or war ehouseman agai nst whoman awar ded
claimarose to repay to the Illinois Grain
| nsurance Fund such sunms as are disbursed
therefromin relation to each such clainf.]

I1l.Rev.Stat., ch. 114, 710(c) (enphasis added).

The creditors argue that since the Departnent i s subrogatedtothe
ri ghts of those individuals who had deposited grain w th Texas Juncti on
Grain, Inc., and who had cl ai ns agai nst the el evator by reason of its
failure, thecreditors' dischargeability acti on cannot be barredinthe
absence of notice to these claimants. None of the individual claimnts
was | i sted on t he bankruptcy petition as acreditor, and, whil e debtors
assert that these i ndividual s were awar e of debtors' bankruptcy, no
testi mony was presented at hearing in this regard.

The creditors' argunent is without nerit in that debtors’
liability under the guaranty agreenent istothe Director and not to
t he i ndi vi dual grainclaimnts. These individuals clainms for | ost
grain |l ay agai nst the |licensee, Texas Junction Gain, Inc., and, while
debt or s guar ant eed paynent of the debts of Texas Junction Grain, Inc.,
tothe Departnent throughits Director, there was no i ndependent basis

for liability of debtors to the grain claimnts.” Since the grain

"The creditors, while alluding to the possibility that debtors
t hensel ves constituted grain warehousenen with correspondi ng
liability to grain claimnts (Report of Proceedings, at 10), failed

3



claimants did not constitute creditors of debtors, they were not
entitledtonotice of the bankruptcy filing, and t he Departnent has no
greater rights as subrogee to these cl ai mants t han under t he guaranty
itself.

For the reasons stated, the Court's original order findingthat
actual noticetothe Departnent constituted notice sufficient to bar
the creditors' dischargeability action nust stand.

| T1S ORDERED, therefore, that thecreditors' notiontoalter or
amend the Court's order of Decenber 9, 1988, is DENI ED.

/sl Kenneth J. Meyers
U. S. BANKRUPTCY JUDGE

ENTERED: April 10, 1989

to pursue this argunment with regard to the subrogation issue. Absent
evidence to justify "piercing of the corporate veil," debtors' stock
owner ship of Texas Junction Gain, Inc., does not make them "owners"
of the grain warehouse so as to cone within the statutory definition
of "grain warehouseman.” See Ill.Rev.Stat., ch. 114, {702.



