I N THE UNI TED STATES BANKRUPTCY COURT
FOR THE SOUTHERN DI STRI CT OF | LLINO S

| N RE: ) I n Proceedi ngs
) Under Chapter 7
ANNA | SABEL WALSTON, )
) No. BK 95-31406
)
Debt or (s). )
OPI NI ON

The debtor, after enteringintoacontract to sell her residence,
filed for bankruptcy relief and clai mned her deceased husband's
honmest ead exenpti on as well as her own honestead exenption under
Il1linoislaw The trustee objectedto this double clai mof exenptions,
contendi ng that despite the debtor's status as a survivi ng spouse, she
islimtedunder Illinoislawto $7,500 fromthe proceeds of sal e of
t he honmest ead resi dence. At issue is whether the debtor nmay cl ai mbot h
her deceased husband' s $7, 500 exenpti on and her own $7, 500 exenpti on or
whet her she is limted to a single $7,500 exenption in the sale
proceeds fromthe resi dence. Three days before filing her Chapter
bankruptcy petition, the debtor enteredintoawitten agreenent to
sel |l the residence in whichshe and her husband had resi ded until the
ti me of his death and i n which the debtor continuedto residethrough
t he date she fil ed her bankruptcy petition. The buyers, under the
terms of the agreenent, paida $500 ear nest deposit upon its execution
and agreed to pay t he $37, 000 bal ance of the purchase price at cl osi ng.
The debt or agreed to gi ve t he buyers possessi on of the property andto
convey titl e upon paynent of the purchase price bal ance at cl osi ng.

The agreenent al so cont ai ned a provi sion stating that the sal e was



"subj ect to approval of the Trustee of the United States Bankruptcy
Court of the Southern District of Illinois or anyone actingin his
stead. "

I n her bankruptcy schedul es, the debtor cl ai ned her i ndi vi dual
honest ead exenpti on pursuant to 735 1 LCS 5/ 12- 901 and al so cl ai med her
deceased husband' s honest ead exenpti on pursuant to 735 I LCS 5/ 12- 902.
The trust ee obj ected that the debtor was entitled pursuant to 735 | LCS
5/ 12-906 to no nore t han $7, 500 fromt he sal e proceeds of t he honest ead
property. After comencenent of the bankruptcy case, the trustee
obt ai ned approval fromthe Court to sell the debtor's residencetothe
original buyers at the contract price. The order approving sale
reserved rul i ng on whet her the debtor, inadditiontoreceiving$7, 500
for her own honest ead exenption, was al so entitled to her deceased
husband' s honest ead exenpti on.

The Il 1inois exenption provisions here at i ssue state in pertinent
part:?

§ 12-901. Anount. Everyindividual isentitledto an

est at e of honestead to the extent i n val ue of $7,500 of his

or her interest in. . . land and buil di ngs t hereon, .

owned or rightly possessed. . . and occupi ed by hi mor her

as a residence . :

735 ILCS 5/12-901 (1994).
§ 12-902. Exenption after death or desertion. Such
exenpti on shall continue after the death of such individual,

for the benefit of the spouse surviving, solong as he or
she continues to occupy such honestead .

! Because Illinois has opted out of the federal schene of
exenpti ons of f ered by t he Bankruptcy Code, the extent of the debtor's
homest ead exenptionis determ ned under statelaw. See 11 U.S.C. 8§
522(b)(1); 735 ILCS 5/12-1201.



735 I LCS 5/12-902 (1994).
8§ 12-906. Proceeds of sale. When a honestead is

conveyed by t he owner thereof, . . . theproceeds. . ., to

t he extent of the amount of $7,500, shall be exenpt from

j udgnment or ot her process, for one year after the receipt

t hereof, by the personentitledtothe exenption, andif

reinvestedinahonestead t he sane shall beentitledtothe

sane exenption as the original homestead.
735 1 LCS 5/12-906 (1994).

The debtor argues that these three provisions nust be read
t ogether to all owa surviving spouse who sel I s a honest ead resi dence to
keep $15, 000 of the proceeds as exenpt property for the purpose of
buyi ng a newhome wi t hi n one year. She contends that the | anguage of
§ 12-906 permts her to clai mboth her own and her deceased husband' s
honest ead exenption. The trustee di sputes the debtor's interpretation
of § 12-906, relying on a bankruptcy court deci si on whi ch construed §
12-906 as term nati ng t he survi ving spouse's right to clai mnore than

$7,500 fromt he proceeds of sal e of the homestead residence. Seelnre

Onen, 96 B.R 168, 171-72 (Bankr. C.D. Il1.), rev'd on ot her grounds,
104 B.R 929 (C.D. Il1. 1989).

As t he Onmen court noted, prior to amendnment in 1982, § 12-901
entitled every "househol der having a fam |y" to a honest ead exenpti on
of $10,000. Wen t he househol der di ed, the $10, 000 exenpti on conti nued
i nthe surviving spouse pursuant to § 12-902. |f the surviving spouse
conveyed t he honest ead, 8 12-906 provi ded t hat t he proceeds of sal e,
"tothe extent . . . of $10,000," were exenpt for one year and, if
rei nvested in anewhonestead, were "entitledtothe sane exenption as
t he ori gi nal homestead." See Owen, 96 B. R at 170-71. Accordingly,

t he statutory schene prior to anendnent was i nternally consi stent,
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granting a $10, 000 exenpt i on whet her the survivi ng spouse remnai ned i n
t he honest ead or sold it and purchased anot her honest ead wi t hi n one
year .

However, with the anendnent of 8§ 12-901 in 1982, a statutory
i nconsi stency arose. Wil e amended 8 12-901 abol i shed t he $10, 000
“househol der" exenption and, inits place, granted a $7, 500 honest ead
exenptionto every "individual" occupyi ng property as a residence, ? 88
12-902 and 12- 906 wer e not changed materially or correspondingly. As
its predecessor had done, anended § 12-902 conti nued t he honest ead
exenpti on of the deceased spouse i n the surviving spouse so | ong as he
or she continued to occupy the resi dence. The anendnent to 8 12- 906
si nply reduced t he anobunt of the proceeds of sal e to be hel d exenpt
from $10,000 to $7,500. The anendnment of § 12-901 without
correspondi ng changes to 88 12-902 and 12-906 resul ted i n a seem ngly
uni nt ended i ncongruity: the surviving spouse who continuedtolivein
the marital residence after the death of his or her spouse was entitled
to claimthe deceased spouse' s homest ead exenption, alongwith his or
her own, for atotal exenption of $15, 000, whil e t he survi vi ng spouse
who soldthe marital residence was limtedto an exenption of $7, 500
even if he or she tinely reinvested the sale proceeds in a new
homestead. See id., at 170-72.

The debtor urges the Court to adopt a | i beral construction of

amended 8§ 12-906 to give effect tothe Il linois |egislature' s presuned

2 Under anmended 8§ 12-901, a husband and wi fe hol di ng property
jointly may each cl ai ma $7, 500 exenption, for atotal exenption of
$15,000. See First Nat'l Bank of Molinev. Mohr, 515 N. E. 2d 1356, 1358
(rrr. App. Ct. 1987).




intent tocontinueto allowa surviving spouse who sells the marital
residence to clai mthe honest ead exenpti on of the deceased spouse i n
additionto his or her own. The Court finds, however, that it need not
address this argunment because, as explained below, 8 12-906 is
i napplicabletothe facts of this case. As aresult, the debtor is

entitledtothe exenptions she has cl ai ned under 88 12-901 and 12-902.

Adebtor's right toclaima particul ar exenptionis determ ned by
the debtor's status at thetinme of filingthe bankruptcy petition. See
11U S C §522(b)(2)(A;3lnre Sumrers, 108 B. R 200, 203 (Bankr. S.D.

I11. 1989). Inthis case, it is uncontrovertedthat at thetinmethe
debtor filed her petition, recordtitletothe subject property was in
t he debtor's name and she was occupyi ng t he property as her resi dence.
Under thi s scenario, the debtor woul d be entitledto clai mboth her

$7,500 exenption under 8 12-901 and her deceased husband's $7, 500

exenpti on under 8§ 12-902. See In re Rhoades, 176 B.R. 167, 168-69
(Bankr. CD. Ill. 1994); Inre Silverman, 98 B. R 415, 416 (Bankr. C. D.

1988). However, the debtor had, three days before her bankruptcy
filing, enteredintoacontract tosell theresidence. Sincelllinois
recogni zes t he doctri ne of equitabl e conversioninthe context of real
estate sales, it i s necessary to determ ne whet her, at the point of the
debt or' s bankruptcy filing, the sal e of the debtor's property was so

far conpl et ed that equitabl e conversion had, infact, transpired. |If

3 Section 522(b)(2)(A) provides that a debtor may exenpt any
property "that is exenpt under . . . lawthat is applicable onthe date
of the filing of the petition .



so, then the sal e woul d have occurred prepetition and the proceeds of
sal e woul d be property of the estate, with the debtor's exenpti on bei ng
l[imtedtothe anount al | owed under 8 12-906 f or exenpt sal e proceeds.
Under the doctrine of equitabl e conversion, landis treated as
personal ty and personalty as land in certain circunstances. Shay v.
Penrose, 185 N. E.2d 218, 219-20 (Ill. 1962). Thus,
when t he owner of | and enters into avalid and enforceable
contract for its sale[,] he continues to hold the | egal
title, but intrust for the buyer; and t he buyer becones t he
equi t abl e owner and hol ds t he purchase noney i ntrust for
the seller. The conversion takes place at the tinme of
entering into [the] contract.

ld., at 219-20. See also Ruva v. Mente, 572 N. E. 2d 888, 892 (II1.

1991) .4

By this definition, equitabl e conversion occurs only when avalid
and enf orceabl e contract exists andis not applicableif thereis a
contingency or condition precedent that prevents the contract from

bei ng enforceabl e or effective. See Dodson v. Nink, 390 N E. 2d 546,

549-51 (1ll. App. Ct. 1979). VWhere a contract contains acondition
precedent, the contract i s neither enforceabl e nor effectiveuntil the

conditionis performed or the contingency occurs. Jones v. Seiwert,

518 N. E. 2d 394, 397 (Ill. App. Ct. 1987). Thus, the doctrine of
equi t abl e conversion "wi |l not be appliedif the contract of saleis

not enforceabl e because a condi ti on precedent, the occurrence of which

4 InShay, the court repudiatedits prior decisions which held
that a contract to convey at afuturetinme didnot create an equitable
titleuntil the buyer perfornmed all acts necessarytoentitle himto a
deed. The court adopted the majority viewthat "equitabl e conversion
t akes place at the instant avalid and enforceabl e contract i s entered
into," at whichtinme the buyer acquires anequitabletitle. Shay, at
220.



i's not governed by either party to the contract, is unfulfilled."”

Hi nsdal e Fed. Sav. & Loan Ass' nv. Gary-Weat on Bank, 427 N. E. 2d 963,

965 (II1. App. Ct. 1981).

The agreenment si gned by t he debtor and the buyersinthis case
cont ai ned a provi sion making it subject tothe approval of athird
party, the bankruptcy trustee. The trustee, by force of | aw, coul d not
gi ve his approval until after the debtor fil ed her bankruptcy petition.
Thus, at thetinme the debtor's petitionwas fil ed, the sal es agreenent
was subj ect to a condition precedent -- the approval of the bankruptcy
trustee -- whi ch was out side the control of the contracting parties and
whi ch had not yet been satisfied.® At this tine, then, the sales
agr eenment was not an enf orceabl e contract, and equitabl e conversi on had

not taken place. See Crumv. Krol, 425 N. E. 2d 1081, 1084 (111. App.

Ct. 1981) ("if awitingindicates that an agreenent tosell realtyis
subj ect to final approval by athirdparty, . . . thewiting my be
deemed . . . inconplete as a final contract").

Because equi t abl e conver si on had not occurred upon the filing of
t he debt or' s bankruptcy petition, the debtor nmaintai ned both | egal and
equitabletitletothe residence and was entitled to clai mher own and
her deceased husband' s honmest ead exenpt i ons under 88§ 12-901 and 12- 902,
respectively. Gventhat her interest inthe real estate had not been

converted to a personalty interest in

5 The trustee, of course, chose to conplete the sale to the
original contract buyers. It is equally conceivabl e that he m ght have
rejected the agreenment and chosen to market the property at a hi gher
price. lronically, it isthe provisiongivingthetrustee authorityto
approve or disapprove the agreenent that defeats the trustee's
objection to the debtor's claimof exenption in this case.
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proceeds at thetime of filing, she was not limtedto claimng an
exenption in the proceeds of sale as provided by § 12-906.

The fact that the debtor's exenptionw || be paidfromthe sale
proceeds of the residence does not nean she nust cl ai mher exenpti on
under § 12-906, as the proceeds were real i zed post petition whereas the
debtor's eligibility to clai mthe honmest ead exenpti on was det er m ned by
her status onthe petition date. Property whichis clainmed as exenpt
is deenmed no | onger property of the estate, and its subsequent
transformati on i nto proceeds whi ch woul d be nonexenpt under state | aw
does not bring these proceeds back i nto t he bankruptcy estate. Inre
Reed, 184 B. R 733, 737-38 (Bankr. WD. Tex. 1995). Thus, inthis
case, the $7,500 i n proceeds attri butable to the debtor's deceased
husband' s exenpti on, al t hough not nowexenpt, is neverthel ess not
property of the debtor's estate since it was properly cl ai ned as exenpt
at the time of filing.

For the reasons stated, the Court finds that the debtor is
entitledto atotal exenption of $15, 000 fromt he sal e proceeds of the

debtor's residence. Accordingly, the trustee's objection to



exenption will be overrul ed.
SEE WRI TTEN ORDER.
ENTERED: JANUARY 8, 1996

/sl Kenneth J. Meyers
U. S. BANKRUPTCY JUDGE



