IN THE UNITED STATES BANKRUPTCY COURT

FOR THE SOUTHERN DISTRICT OF ILLINOIS
IN RE:
ROY E. WARD and DANA A. WARD, Bankruptcy Case No. 97-60070

Debtors.

DONALD HOAGLAND, Trustee,

Rlaintiff,

ROY E. WARD, DANA A. WARD,
JOHN H. HUSTAVA, P.C., JOHN
HUSTAVA, LAW OFFCES OF
WILLIAM A. MUELLER,

MICHAEL G. CURRY, PRUDENTIAL
SECURITY, VIRGINIA E. BELL,

)
)
)
)
)
)
)
)
)
)
)
VS. ) Adversary Case No. 03-4027

)
)
)
)
)
)
)
and ALLSTATE INSURANCE, )
)

)

Defendants.
OPINION

Thismeatter having come beforethe Court on aMoation for Summary Judgment filed by the Debtors,
Roy E. Ward and DanaA. Ward; Defendant Virginia Eileen Bill's Federad Bankruptcy Rule 7056 Motion
for Summary Judgment; Mation to Dismiss and/or for Summary Judgment filed by Defendants John A.
Hustava, P.C. and John Hustava; and Moation to Dismiss filed by Defendant, Law Offices of William A.
Mueler, L.L.C.; the Court, having heard arguments of counsd and having reviewed the written

Memoranda filed by the parties, makes the following findings of fact and conclusions of law pursuant to



Rule 7052 of the Federal Rules of Bankruptcy Procedure.
The Debtors/Defendants, Roy E. Ward and DanaA. Ward, origindly filed for relief under Chapter
7 of the Bankruptcy Code on January 31, 1997. In their Petition for Bankruptcy and Statement of

Financid Affairs, the Debtors/Defendants listed two lawsuits, Ward v. Allgtate and Ward v. Wamart, as

potentia assets of their bankruptcy estate. On March 6, 1997, Trustee, Donad Hoagland, held the first
megting of creditors in the DebtorgDefendants Chapter 7 bankruptcy, and requested that the
Debtorg/Defendants provide additiond information regarding the lawsuitslisted in the Debtors'Defendants
schedules and the attorneys who were representing them in the pending lawsuits. In response to the
Trustee's requests, a Firs Amended Financid Statement of Affars was filed on behdf of the
Debtors/Defendants on March 18, 1997, giving the names of the attorneys representing the
DebtorgDefendants in the pending lawsuits, giving their phone numbers, and also noting that the matters
were scheduled for trid in June 1997.

On April 21, 1997, without further investigation, the Trustee filed a Report of No Assets, and the
Debtors/Defendants Chapter 7 bankruptcy case was subsequently closed, without further administration,
onMay 13, 1997. Pursuantto 11 U.S.C. 8554(c), theinterest of Debtors/Defendants bankruptcy estate
in the pending lawsuits was automatically abandoned to the Debtors/Defendants upon the dosing of their
Chapter 7 bankruptcy case, and considered administered for the purposes of Section 350 of Title 11.

At some point intimefollowing the closing of the Debtors/Defendants Chapter 7 bankruptcy case,
the Trustee discovered that the pending lawsuits disclosed in Debtors/Defendants bankruptcy petition had
been settled and that the Debtor, Dana A. Ward, had received a Szegble payment as aresult. It is not

clear from the evidence before the Court when or how the Trustee recaived this information. However,



it isevident that, armed with thisinformation, the Trustee filed amotion to reopen the DebtorsDefendants
bankruptcy case and to vacate his report of no assets on May 2, 2001. The Motion to Reopen
inaccurately stated that the basis for reopening the Debtors/Defendants bankruptcy case was to pursue
adminigrationof undisclosed assets. The Motion to Reopen wasalowed without hearing on May 3, 2001.
The Trustee has never requested nor received an order vacating or revoking the abandonment of the
subject assets.

On April 10, 2003, nearly two years after the reopening of the Debtors/Defendants bankruptcy
case, the Trustee, as Plaintiff, filed the ingtant adversary complaint seeking turnover of dl of the proceeds
from the settlement of the pending lawsuits that were previoudy disclosed in the Debtors/Defendants
Chapter 7 bankruptcy petition. The Trustee/Plaintiff requestsrecovery based upon Title11 U.S.C. 88549
and 540, of the Bankruptcy Code, the Illinois Fraudulent Transfer Act, and conspiracy to commit
bankruptcy fraud. In response to the Trustee/Plantiff's complaint, the instant Motions for Summary
Judgment and Motions to Dismiss have been filed, and ord argument was held on August 8, 2003.

In order to prevall on amotion for summary judgment, the movant must meet the criteriaset forth
inRule 56 of the Federd Rules of Civil Procedure, made applicable to adversary proceedings by Federa
Rule of Bankruptcy Procedure 7056. Rule 56(c) readsin part:

The judgment sought shdl be rendered forthwith if the pleadings, depostions,
answersto interrogatories, and admissons on file, together with the affidavits, if any, show

that thereis no genuineissue asto any materid fact and that the moving party isentitled to

a judgment as a maiter of law. See: Dondd v. Polk County, 836 F.2d 376 (7th Cir.
1988).

The United States Supreme Court hasissued aseries of caseswhich encourage the use of summary

judgment asameans of disposing of factudly unsupported clams. Anderson v. Liberty Lobby, Inc., 477




U.S. 242, 106 S.Ct. 2505 (1986); Celotex Corp. v. Catrett, 477 U.S. 317, 106 S.Ct. 2548 (1986); and

Matsushita Electric Indugtrid Co. v. Zenith Radio Corp., 475 U.S. 574, 106 S.Ct. 1348 (1986). The

primary purpose for granting a summeary judgment motion is to avoid unnecessary trids when there isno

genuineissueof materid factindispute. Farriesv. Stanadyne Chicago Div., 832 F.2d 374 (7th Cir. 1987).
The burden is on the moving party to show that no genuine issue of materid fact isin dispute. Anderson,
477 U.S. a 256. Thereisno genuineissuefor trid if therecord, taken asawhole, doesnot lead arationd
trier of fact to find for the non-moving party. Matsushita, 475 U.S. at 587. If the evidence is merdy

colorable or isnot sgnificantly probeative, summary judgment may begranted. Anderson, 477 U.S. at 249.

Once amotion for summary judgment is supported by aprimafacie showing that the moving party
is entitled to judgment as a matter of law, a party opposing the motion may not rest upon the mere
dlegaionsor denidsinitspleadings. Rether, itsresponse must show that thereisagenuineissuefor trid.

Anderson, 475 U.S. at 248; Celotex, 477 U.S. at 323; Matsushita, 475 U.S. at 587. Also see: Patrick

v. Jasper County, 901 F.2d 561 (7th Cir. 1990). All reasonable inferences to be drawn from the

underlying facts mugt be viewed in alight most favorable to the party opposing the motion. Davisv. City
of Chicago, 841 F.2d 186 (7th Cir. 1988).

The Trustee/Plaintiff never filed awritten response to any of the Motions for Summary Judgment
or Motionsto Dismiss, nor did the Trustee/Plaintiff fileany affidavitsor other pleadings, such asdepositions,
answersto interrogatories, or admissons. At hearing, on August 8, 2003, counsdl for the Trustee/Plaintiff
argued that the Trustee/Plaintiff was not aware of the need to file responsive pleadings, nor had the

Trustee/Plaintiff received this Court's Order of June 25, 2003, continuing the hearing on the motionsfiled
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by the Defendants to August 8, 2003, with a further Order giving the Plaintiff to and including five days
prior to the hearing date to file aresponse to the motionsto dismiss and/or motionsfor summary judgment.
A review of therecord of thisadversary proceeding following the August 8, hearing showsthat counsdl for
Trusteg/Pantiff was, infact, served with thisCourt's June 25, 2003, Order by dectronic mail, and, assuch,
was aware of the fact that any responses were due on or before August 3, 2003. In this regard,
Defendants, Law Offices of William A. Mueler and Michad G. Curry, filed a Motion to Preclude
Response to Mudler and Curry's Motion to Dismiss on August 7, 2003, and a Supplement to Motion to
Preclude Response to Muedler and Curry's Maotion to Dismiss on August 13, 2003, requesting that the
Trusee/Plantiff be precluded from submitting a response presenting any authority in opposition to their
Motionto Diamiss, and further that Trustee/Plaintiff'sargumentsat hearing, on August 8, 2003, be stricken.
Additionaly, on August 13, 2003, Defendants, John H. Hustava, P.C. and John Hustava, filed aMotion
to Strike Ord ArgumentsMade by Plaintiff at the Hearing on Defendants Motion for Summary Judgment,
in which Defendants noted that the record of this proceeding indicated that the Trustee/Plaintiff's counsdl
had received the June 25, 2003, Order, and that, as such, any arguments made by the Trustee/Plaintiff
should be gtricken. A review of the gpplicable locd rules leads the Court to conclude that it is within the
Court's discretion to determine whether the arguments made by Trustee/Plaintiff a hearing on August 8,
2003, should be gtricken for the failure to file written responses. Although, pursuant to locd rule 9013-3,
the Court concludes that the Trustee/Plaintiff, is clearly precluded from filing any written responses, there
isinsufficient causeto rike the ord arguments made by Trustee/Plaintiff. Trustee/Plaintiff is, however, a
adisadvantage, having failed to file any affidavits or other pleadings which would dispute the facts set forth

by the Defendants in the pleadings and affidavits which they have filed in support of their Motions for



Summary Judgment and Mations to Dismiss.

Following a thorough review of the written memorandafiled by the Defendantsin this proceeding
and the ord arguments made on August 8, 2003, the Court finds that it agrees with dl of the arguments
advanced by the Defendantsin support of their Motionsfor Summary Judgment and/or Motionsto Dismiss.
All of the gpplicable statues of limitations on the causes of actions advanced by the Trustee/Plantiff in his
Complaint expired long before the filing of the Complaint. The uncontroverted factsin this matter clearly
establish that the Trustee was aware of the subject lawsuits prior to the entry of discharge and closing of
the Debtors Chapter 7 bankruptcy case, and that the Trustee had dl of theinformation necessary to enable
him to determine whether or not the lawsuits represented assets which were of considerable vaue to the
estate. Thefact that the Debtorslisted the vaue of the lawsuits as "unknown” is not troubling. Infact, the
Court isnot surprised by thefact that the Debtors had no clear knowledge of the vaue of the lawsuits prior
to the time that they were settled. A smple phone cal to the attorneys representing the Debtors in the
lawsuits by the Trustee would have reveded the fact that the lawsuits held potentid value for the Debtors
bankruptcy estate. The facts presented by the Defendants in their pleadings and affidavits, together with
thefactsinthe Trustee/Plantiff'sown pleadingssmply do not support the Trustee/Plantiff'smered|legations
of agrand fraudulent scheme to concedl the proceeds of the subject lawsuits. Thus, the Court must rgject
the arguments of the Trustee/Plaintiff that the applicable statutes of limitations weretolled by the actions of
the Defendants. The caselaw cited by the Trustee/Plaintiff at hearing, on August 8, 2003, smply doesnot
support afinding by this Court thet the statutes of limitations weretolled under the clear facts of the present
case.

In addition to finding that dl applicable datutes of limitations bar the relief requested by



Trustee/Plaintiff in each Count of the Complaint, the Court finds the other arguments advanced by the
Defendants to be compelling. Even though it is unnecessary to address those arguments, the Court
concludes that the Mations for Summary Judgment and Moations to Dismiss should be dlowed on those
grounds aso. As such, the Court has no choice but to conclude that the Motions for Summary Judgment
filed by Defendants, Roy E. Ward, Dana A. Ward, John H. Hustava, P.C., John Hustava, and VirginiaE.
Bill, must be alowed for the reasons stated therein. The Court aso finds that the Motion to Dismissfiled
by Defendant, Law Offices of William A. Mudler, L.L.C., must be dlowed, and that the oral motion of
Defendant, Allstate Insurance, to dismissmade a hearing on August 8, 2003, can be dlowed for dl of the
reasons argued by the other Defendants.

ENTERED: August 22, 2003.

[Gerdd D. Fines
GERALD D. FINES
United States Bankruptcy Judge




