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OP1 NI ON

The i ssue before the Court i s whet her t he Def endant obt ai ned | egal

services fromthe Plaintiff through fraud or fal se pretenses soasto

render a debt nondi schargeabl e pursuant to 11 U S.C. 523(a)(2)(A).

I n 1991, t he Def endant, Max WAt ki ns, began work for M chael Dean

and Artel ec Occidente, S. A, a Mexi can Corporation, as a conmi ssi on

agent. M. Watkins' job was to procure |l oans for Artel ec, and he was

pai d on a comm ssi on basis. M chael Dean was t he president of Artel ec.

M chael Dean is al so known as Mtchell Abounrad. M. Dean has dual

citizenshipsin Mexicoandthe United States; he goes by t he Abounr ad

name in Mexico and the Dean nanme in



the United States.

In early 1991, M. Watkins procured a | oan for Artel ec which
resul tedin a $40, 000. 00 comm ssion. M. WAtkins personal |y recei ved
$20, 000. 00, and t he ot her $20, 000. 00 went toward certai n obligations
which M. Watkins' famly in California had to M. Dean.

I n Sept enber, 1991, M. WAt ki ns went to Denver, Col orado, in an
attenpt toarrange aloan for Artel ec. The prospective | enders were
identifiedby M. Jeff Kob and M. David French. The | oan was to be
secured by Mexican National bearer bonds with a face val ue of
$80, 167, 208. 33. M. Watkins anti ci pat ed a $500, 000. 00 conmi ssion i f
t his deal was consunmmmat ed.

Crai g Johnson is a |l awyer in Col orado. He was retained by M.
Frenchinearly 1991 at a rate of $125 per hour. |n Septenber 1991,
M. Watkins and M. Kob hired M. Johnsonto performcertain | egal
services for Artel ec i nvol ving t he Mexi can bonds. Inparticular, M.
Johnson was asked t o assi st i n openi ng a saf ekeepi hg account for the
bonds.

On Sept enber 27, 1991, M. Johnson net with M. Dean, M. Wt ki ns,
and M. Kob at a Denver bank, and t he bonds were placed in a safe
deposit box. M. Dean and M. Johnson each retai ned one of the two
keys to the | ock box. The bank subsequently i nformed M. Johnson t hat
t he bonds coul d not be heldinthelock box. M. Dean and M. Johnson
renoved t he bonds within a fewdays of the openi ng of the account at
t he bank.

M. Johnson testifiedthat his original agreenent with M. Wt ki ns
was to work at an hourly rate of $125 per hour. This arrangenent was

| ater anended to a fl at fee of $25, 000. 00, then rai sed to $27, 000. 00.



M. Johnson testified that he was to be paid

regardl ess of whether the deal went through. M. Watkins testified

that the fee arrangenent was contingent on the | oan cl osing.
On Cctober 1, 1991, M. Johnson sent aletter to M. Kob and M.

Wat ki ns whi ch out | i ned hi s under st andi ng of the fee arrangenent. The

letter stated in pertinent part as foll ows:

It is agreed that | shall receive the sum of
$5,000.00 (U.S.) per day each business day
(Monday t hrough Fri day) begi nni ng Sept enber 26,
1991 t hrough the date of cl osing. The m ni nrum
guaranteed feeto be paidto nme by nolater than
Cct ober 7, 1991 or closing, whichever occurs
first, is $25,000.00 (U.S.). [If closing is
del ayed sol el y t o ny schedul e, then you shal | not
be assessed fees for each day' s del ay. Any del ay
i nclosing not caused sol ely by nmy schedul e wi | |
not abate the $5,000.00 (U.S.) per day fees
incurred. Youw |l further rei mburse nme for any
out - of - pocket cost, which at the time of this
| etter agreenent, are $40 (?) and any other
addi ti onal out-of-pocket costs that my be
incurred prior to closing.

The fees agreed to herein shall be paidto nme no
| ater than Cctober 7, 1991, regardl ess of whet her
cl osing occurs or not.

The | etter further providedthat by signingthe letter the parties
woul d make t hi s a bi ndi ng contract control |l ed by Col orado | aw. No one
signed the agreenent.

M. Wat ki ns stayed at the Cherry Creek | nn whil e he was i n Denver.

M . Johnson provided his credit card as a guaranty for M. Watki ns'

hotel bill. At one point, M. Watki ns needed noney to make a trip back
to his home in Illinois, and M. Johnson | oaned hi m $500.

The | oan never closed. Accordingly, neither M. Kob nor M.

Wat ki ns wer e conpensated for their efforts. M. Watkins di d not pay

M. Johnson's attorney's fees and he di d not repay t he $500 he borr owed



from M. Johnson

M. Johnson continued to work for M. Dean after the coll apse
of the first proposed loan. M. Dean agreed to pay M. Johnson if
anot her deal was consunmat ed or t he bonds were negotiated withthe
Mexi can gover nment .

On Novenber 1, 1991, M. Johnson sent a bill to Artelec to the
attention of M. Abounrad for $7,841.91. Bills were al so sent on
Decenber 28, 1991, for $7,933. 41, on January 28, 1992, for $8, 002. 90,
and on February 28, 1992, for $8,081.00. These bills were not paid.

M. Johnson did not send any bills to M. Watkins. However, in
July 1992, M. Johnson filed suit against M. Watkins i n the Col orado
state court for $27,500. 00. The conpl ai nt al | eged breach of contract
for | egal services and nonpaynent of the personal | oan. Judgnent was
entered in favor of M. Johnson inthe amount of $27, 500. 00 on March
19, 1993.

M. Watkins filed a petition pursuant to Chapter 7 of the
Bankruptcy Code in 1994, alittle over six years after his previous
Chapt er 7 bankruptcy. The Plaintiff, Carpenter and Johnson, P.C., is
the lawfirmof M. Johnson, and M. Johnson has assi gned his cl ai mto
the Plaintiff. The Plaintiff hasfiledatinely conplaint todeterm ne
di schargeability of debt. The Plaintiff alleges that the Debtor
obt ai ned | egal services from M. Johnson through fraud or false
pretenses inviolationof 11 U. S.C. 8§ 523(a)(2)(A). The Defendant
deni es the allegations of the conplaint.

Under 11 U. S.C. § 523(a)(2)(A), the debtor may not be di schar ged
"fromany debt ... to the extent obtained by... fal se pretenses, a

fal se representation, or actual fraud..." 1In order to establish



nondi schargeabi l ity under this section, the creditor nust prove, by a
preponder ance of the evidence that: (1) the debt or nmade a st at enent
either knowingit to be false or withreckless disregard for the truth;
(2) the debtor possessed an actual intent to deceive the creditor; and
(3) thecreditor actually relieduponthe m srepresentation. Inre

Mayer, 51 F.3d 670 (7th Cir. 1995); Inre Maurice, 21 F. 3d 767, 774

(7th Cr. 1994); Inre Scarlata, 979 F. 2d 521, 525 (7th Gr. 1992); In

re Kinvey, 761 F.2d 421, 423 (7th Cir. 1985).
The Plaintiff alleges that the Defendant nade the foll ow ng
fal se representations:

a) That t he Def endant was enpl oyed by Artel ec and
by M chael Dean, its president.

b) That t he Defendant had conducted a nunber of
simlar transactions in the past.

C) That the Defendant was worth a | ot of noney,
his yearly inconme extensive and over

$200, 000. 00 per year, and that his financial

situation was sound.

d) That t he Def endant woul d pay the Plaintiff for
his services, no matter what happened.

e) That the Defendant would pay a total of
$27,000.00 for Plaintiff's services.

f) That the Plaintiff would be given future
enpl oynent with the Defendant and Artel ec.

g) That the Defendant would repay the $500.00
| oan.

The Def endant di d not fal sely represent that he was an enpl oyee
of Artelec. While M. Deantestifiedthat the Defendant was not an
"enpl oyee" of Artelec, M. Dean adm tted that the Def endant worked f or
Artel ec "on a comm ssion basis". Clearly, all of the Defendant's

efforts in Denver were for the benefit of Artelec. To say that the



Def endant was not enpl oyed by Artelec is nmerely to qui bble over
semanti cs.

The Plaintiff argues that the Def endant fal sely stated that he had
conduct ed a nunber of simlar transactions. The evi dence showed t hat
t he Defendant has cl osed one prior transaction in July
1991, for which he received a $40, 000. 00 conmi ssion fromArtel ec. The
Court does not findthisto be amterial msrepresentation. The fact
t hat t he Def endant had cl osed a prior | oan transactionis the inportant
poi nt. There was no evi dence that the Plaintiff asked t he Def endant
about the nunmber of transactions.

The Pl ai ntiff next all eges that the Def endant m srepresented hi s
net worth and yearly income. Assum ng the Defendant nmade these
representations, there were a nunber of red fl ags whi ch shoul d have
alerted the Plaintiff to the truth of the Defendant's financi al

condition. See, Inre Mayer, 51 F. 3d at 676. For exanple, M. Johnson

had to use his own credit card to guaranty the Defendant's

hotel room In addition, the Defendant was so broke that he had to
borrow $500 from M. Johnson in order to go home for the weekend.
Under t hese circunstances, the Plaintiff shoul d have known or suspect ed

the truth. Any m srepresentation by the Def endant as to his financi al
status was not material and did not play a causal role in the
decepti on.

The Plaintiff all eges that the Def endant m srepresented that the
Plaintiff would be given future enploynment with the Defendant and
Artelec. Infact, M. Johnson did continue to dowork for M. Dean and
Artel ec after the original deal fell through and t he Def endant dropped

out of the picture. The Court is confident that the Plaintiff would



have conti nued to get work fromArtel ec if any of these deal s had gone
t hrough. Since none of these deal s ever cl osed, the Court is equally
confident that the Plaintiff i s nowhappy not to be doi ng any work for
Artel ec.

The Plaintiff's remaining allegations are that the Def endant said
t hat he woul d pay for M. Johnson's | egal services and repay t he $500
| oan, and then didnnot doit. All clients who coneintoalawoffice
say that they can and wi I | pay for | egal services. However, not every
client isguilty of fraud when the bill goes unpaid. The Plaintiff
certainly realizedthat there was arisk of nonpaynment inthis case,
andthisriskisreflectedinthe generous fee arrangenent whichis
nore than three times M. Johnson' s normal hourly billingrate. This
i's acase where everyone got alittle greedy when they started tal ki ng
about the bi g noney i nvol ved inthe deal. Questions which m ght be
asked i n a normal case were not asked here because everyone was bl i nded
by t he noney i nvol ved. |f the deal s had cl osed, t here woul d have been
enough noney f or everyone and everyone woul d have been pai d. Wen t he
deal s di d not cl ose, there was no noney to pay anyone. The Defendant's
prom ses to pay the Plaintiff for | egal services andto repay the | oan
were sinply that - mere prom ses. This is not a case of fraud.

Finally, the Court notes that there was confusion as tothe real
client inthis case. M. Johnson was originally retained by M.
French. In Septenber 1991, M. Johnson began worki ng for M. Kob and
M. Watkins. Later, M. Johnson worked for M. Dean and Artelec. It
does not appear that M. Wat ki ns ever si gned an agreenent with M.
Johnson. Theonly bills sent by M. Johnsoninthis matter wereto M.

Abounr ad and Artelec. It is not clear why the Plaintiff electedto



pursue t he Def endant rat her than M. Kob, M. Dean, or Artel ec for
paynment for the | egal services.

For the foregoing reasons, the Conplaint to Determ ne
Di schargeability of Debt is denied.

This Opinionis to serve as Fi ndi ngs of Fact and Concl usi ons of
Law pursuant to Rule 7052 of the Rules of Bankruptcy Procedure.

See witten Order.

ENTERED: July 19, 1995

/ s/ LARRY LESSEN
UNI TED STATES BANKRUPTCY JUDGE

xc: John C. Haynes Lynn M Travis
515 St. Louis St. 1600 Washi ngton Ave.
Edwar dsvi | | e, B6R025 Alton, IL 62002

U S. Trustee

100 N. E. Monroe
333 Federal Bl dg.
Peoria, |IL 61602

CERTI FI CATI ON OF MAI LI NG
The under si gned, deputy cl erk of the United States Bankruptcy

Court, hereby certifies that a copy of this Opinion and order were
mai led this date to the parties listed herein.

Dat ed: July 19, 1995




