I N THE UNI TED STATES BANKRUPTCY COURT
FOR THE SOUTHERN DI STRI CT OF | LLINO S

| N RE: ) I n Proceedi ngs
) Under Chapter 7
WLLIAM A, VELLER and )
TAMARA KAY WELLER, g No. BK 88-40628
Debt or (s)) )
CHARLES JONES, Trustee, )
)
Plaintiff, )
)
V. ) ADVERSARY NO

) 88- 0296

W LLI AM H. POE and | RENE PCE,)
)
)

Def endant s.

MEMORANDUM AND ORDER

Followingtrial onplaintiff's conplaint toavoidpreferentia
transfer on May 9, 1989, the Court found for plaintiff and agai nst
def endants and directed that a proposed witten order be prepared
awarding plaintiff the value of personal property and inventory
recei ved by defendants i nthe amount of $15,471. Both plaintiff and
def endants filed nmotions for reconsideration of this ruling, and
def endant s subsequent|y anended t heir noti on to have the case tried by
ajury.

In their notion defendants note that this Court, sua sponte,

struck defendants' jury demand on January 19, 1989. Trial was had on
May 9, 1989, at which time the Court announced its findings and
concl usions i n open court. Defendants thereafter filedtheir proof of
claimin debtors' bankruptcy proceeding on May 22, 1989.

On June 23, 1989, while the parties' notions for reconsi deration

were pending, the United States Suprenme Court



issued its decisioninG anfinancierav. Nordberqg, uU. S. ,

1989 U. S. Lexis 3139 (June 23, 1989). InQGanfinanciera, the Suprene

Court hel d that the Seventh Amendnent entitl es a person who has not
subm tted a cl ai magai nst a bankruptcy estatetoajury trial when sued
by t he bankruptcy trustee to recover nonetary paynents i n a fraudul ent
transfer action. Fromthe court's opinion, it is clear that the sane
rati onal e woul d apply to a preference acti on when such actionis for
recovery of nonetary paynents.

Def endant s argue that the G anfi nanci era deci si on requires that

t hey nowbe all owed to have ajury trial of the trustee' s preference
action agai nst them In nakingthis argunent, defendants concede t hat
the Court's denial of ajury trial was consistent withthe wei ght of
authority on the issue of the right toa jury trial in bankruptcy
pr oceedi ngs when the Court made its ruling inJanuary 1989. Defendants

argue, however, that the Granfinanciera decision should be given

retroactive effect and that the Court's judgnent inthe preference
action is void because of the failure to conduct a jury trial.

The & anfinanci era court did not indi cate whether its deci si on was

to be appliedretroactively or prospectively only. Inother casesin
whi ch t he questi on of retroactivity has ari sen, however, the Suprene
Court has stated that a decisionw || be applied nonretroactively when
it establishes anewprinciple of | aw, either by overruling cl ear past
precedent on which litigants may have relied or by deci di ng an i ssue of
first i npressi on whose resol uti on was not clearly foreshadowed. See

Chevron G 1 Conpany v. Huson, 404 U. S. 97, 92 S. C. 349, 30 L. Ed. 2d 296

(1971). The G anfi nanci era decision qualifies for such nonretroactive
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application, as it was arulingof first i npression by the Suprene
Court on the issue of the right to jury trial in cases under the
Bankruptcy Code, an issue whose resolution had not been clearly
f or eshadowed and whi ch had been subj ect toconflictinginterpretations

by | ower courts.! The Court finds, therefore, that Granfinanciera

shoul d be applied nonretroactively to determ ne defendants' right toa
jury trial at the present tine.

| nGranfinanciera, the court cited approvingly its decision of

Kat chen v. Landy, 382 U. S. 323, 86 S.Ct. 467, 15 L. Ed. 2d 391 (1966), in

which it hel d that by submtting a cl ai magai nst t he bankr upt cy est at e,
the creditor subjected hinmself to the court's equitable power to
di sallow that claim even though the trustee's counterclaim-a
preference action--was | egal in nature and t he Sevent h Anendnent woul d
have entitledthe creditor toajurytrial had he not tendered a cl ai m
agai nst the estate. The court's opinion nakes clear that once a
creditor has filed a claiminabankruptcy case, thereisnoright to
jury trial inanactionbythetrustee against that creditor. As noted
above, defendants in the instant case filed a claimin debtors’

bankruptcy case on May 22, 1989, and under Granfi nanciera, they no

| onger have aright toajurytrial inplaintiff's preference action.

'Addi tional factors to be considered in nmaking a detern nation
of nonretroactive application--whether, in a specific case,
retroactive application will further or retard the operation of the
new rul e and whether inequity will result fromretroactive
application (Chevron Ol Conpany v. Huson, 92 S.Ct. 349, 355)--are
not as clearly evident in the instant case but arguably support
nonretroactive application. The G anfinanciera decision was issued
over a nonth after trial had been conpleted on plaintiff's conplaint,
and requiring another trial at this tinme would result in additional
expense to the litigants as well as duplication of effort.
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The Court, therefore, denies this portion of defendants' notion for
reconsi deration as noot.

Def endants additionally cite as error (1) the Court's rulingthat
t he contract between debt ors and def endants was unanbi guous inits
desi gnati on of certain enunerateditens as personal property rather
than fixtures, and (2) the Court's valuation of inventory found to be
t he subj ect of a preferential transfer fromdebtors to def endants.
Plaintiff's objections |ikew se center onthe question of val uati on of
the preference received by defendants.

The Court finds nonerit indefendants' first contentionthat the
contract | anguage referring to fixtures was anbi guous and so shoul d be
di sregarded in determ ning the nature of theitens in controversy.
What constitutes afixtureisprinmarily aquestionof intent. 19111.
L. &Prac. Fixtures, 3 (1956). Intheinstant case, the plainlanguage
of the contract referstotheitens of "personal property" as separate
fromand inadditionto "buildings, fixtures, and i nprovenents." The
contract i s not made anbi guous by the | ater cl ause requiring the buyer

to obtaininsurance on"inprovenents, fixtures, equi pment, and al |

ot her property being transferred hereunder," as this | anguage is
consi stent with the cl ause conveyi ng t he descri bed "personal property”
inadditionto fixtures. Wil e defendants assert that the parties’
testinmony renders t he contract | anguage anbi guous, thereis no needto
| ook outside the contract to determ ne i ntent when the contract is

unambi guous onits face. See 12AIlll. L. &Prac. Contracts, 232, at

25 (1983); Publishers Resource, Inc. v. Wal ker-Davi s Publications,



Inc., 692 F.2d 1143, aff'd after remand, 762 F.2d 557 (1982).°2

Pursuant tothe Court's rulingthat the designateditens were
personal property rather than fixtures, the Court found t hat def endants
had recei ved a preference as to the personal property inthe anount of
$6,450. Plaintiff objectstothis valuationtothe extent that it was
based on t he testi nony of M. Kennedy rather than on testi nony derived
fromtax depreciati on schedul es and i nsurance policies. It isthe
Court' s observation, as stated at trial, that valuati ons fromsuch
sources are often inflated and lack credibility. The Court,
accordingly, rejects plaintiff's argument and affirnmsits rulingonthe
val uation of the personal property.

The second i ssue rai sed by both plaintiff and def endants concerns
the Court's val uati on of the inventory found to have been transferred
t o defendants as a preference.® The Court, noting the |l ack of certainty

i nsuch val uati on questions ( see Matter of Prescott, 805 F. 2d 719, 726

(7th Gr. 1986)), first determ ned t he whol esal e cost of goods and t hen
reduced this anount toreflect alesser valueif the goods were sol d at

auctionor inbulk. Plaintiff argues that the correct valuationis

2Def endants further assert that the contract should not be
interpreted literally so as to yield absurd results. This rule,
however, is one of construction and is to be applied to anmbi guous
provi sions only. UAWVv. Sundstrand Corp., 650 F.Supp. 83 (N.D. II1I.
1986). The contract |anguage in question is unanmbi guous and should
not be disregarded as | eading to absurd results.

Whi | e def endants argue in passing that the contract,
interpreted literally, does not show that the store's inventory was
conveyed to defendants, the contract amendnent executed in April 1988

contai ned an express reference to "inventory." The contract and its
amendnent are to be read together as constituting a single instrunent
where they are part of the sane transaction. See 12A Ill. L. & Prac.

Contracts, 235 (1983).



t hat pl aced on the i nventory by debtor ($22, 000), whil e def endant s
argue t hat the val ue found by t he Court shoul d be reduced further to
refl ect the anount that coul d have been purchased by def endants froma
deal er in surplus inventory.

The Bankr upt cy Code does not prescri be any parti cul ar net hod of
val uationto be usedin preference actions but | eaves such questions to

be determ ned by the court on a case by case basis. See Matter of

Clark Pipe & Supply Co., 870 F. 2d 1022 (5th Cir. 1989); Inre Ebbl er

Furni ture and Appliances, Inc., 804 F.2d 87 (7th Cir. 1986). Courts
valuing collateral insimlar cases have used a whol esal e cost of goods

val ue (Ebbl er Furniture; Inre Paige, 13 B.R 713 (Bankr. S. D. Chio

1981)), as wel | as a percent age of whol esal e value ( cf. Matter of dark

Pi pe & Supply: inventory val ued at 40 percent of cost or "liquidation"

value); Inre Joe Flynn Rare Coins, Inc., 81 B.R 1009 (Bankr. D. Kan.

1988): i nventory val ued at bul k whol esal e or what i nvent ory woul d be
worthif soldinbulktoanother dealer). The nmethod of val uati on used
by the Court intheinstant caseis thus consistent with that enpl oyed
insimlar cases, and, as it is supported by the evidence at trial, the
Court finds no reason to alter it.

Upon revi ewof the transcript, however, the Court has becone awar e
of a mathematical error inits valuationof theinventory that nust be
corrected. The whol esal e val ue found by t he Court shoul d be $16, 035
($26,910 retail val ue m nus $4, 875 profit fromJuly to Oct ober and
$6, 000 pai d by def endant for increasedinventory) rather than $15, 035.
The Court's ruling that the whol esal e value i s to be reduced by 30

percent yi el ds t he anount of $11, 224. 50 as the val ue of the inventory
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recei ved by defendants. Wen this anount i s added t o $6, 450- -t he val ue
of the personal property--the total anmount of the judgnent shoul d be
$17,674.50 rather than $15,471 as originally stated.

Except as anended herein, the Court's findi ngs and concl usi ons of
aworally made followng trial shall beincorporatedinthis order,
and the Court will enter judgnent for plaintiff and agai nst def endants
in the ambunt of $17, 674.50.

I TISORDEREDt hat the parties' notions for reconsi deration are
DENI ED and t hat j udgnent be ent er ed agai nst def endants i n t he anmount of

$17, 674. 50.

/sl Kenneth J. Meyers
U. S. BANKRUPTCY JUDGE

ENTERED: August 3. 1989




