I N THE UNI TED STATES BANKRUPTCY COURT
FOR THE SOUTHERN DI STRI CT OF | LLINO S

I N RE: ) | n Proceedi ngs
) Under Chapter 11
VEST ACCESS MARI NA, )
) No. BK 88-30672
Debtor(s). )

VEMORANDUM AND ORDER

On February 23, 1989 this Court entered an Order denyi ng a Mdti on
for Approval of Assunption of Unexpired Lease filed by West Access
Marina, Inc. ("debtor") and granting a Motion for Relief fromsStay
filed by the Secretary of the Arny, Arny Corps of Engi neers (" Corps").
Debt or subsequently filed a "Motion to Anend Judgnment and Make
Addi tional Findings of Fact and Concl usi ons of Law, or, Alternatively,
for NewTrial, Rehearing, or Judgnent Notw t hstandi ng the Verdict."
Debt or requests that the Court reconsider its order, and specifically
asks that the Court either deny the Corps' notionfor relief fromstay
or conditionthelifting of the stay "upon a comercially reasonabl e
sal e of Debtor's | easeholdinterestswithinareasonabletinme...."
(Motion to Anend Judgment, p. 4).

Debt or has operated a mari na on Carlyl e Lake, Illinois, since 1968
on prem ses it | eases fromthe Corps. The present | ease, which has a
schedul ed termof twenty-five years, was execut ed on Sept enber 8, 1982.
The Corps, inits nmotion for relief fromstay, argued t hat debtor
shoul d not, for various reasons, be all owed to assune t he | ease, and

requested that the Court |ift the stay in order for the Corps to pursue

evi ction proceedings.



Inits Order denying debtor's notion for approval of assunption
of | ease and granting the Corps' notion for relief fromstay, the Court
hel d t hat under 11 U. S. C. 8365(c) (1), debtor was barred by applicabl e
| awfromassum ng t he | ease. The Court's hol di ng was based, in part,
onthe prem se that a Chapter 11 debtor in possessionis anewentity
separate and apart fromthe prebankruptcy conpany.! After another
t hor ough revi ewof the particul ar facts and applicable |l aw, the Court
agai n finds that section 365(c) (1) of the Bankruptcy Code bars debt or
fromassum ng the | ease i n question. The Court further finds, however,
that the i ssue of whether a debtor in possession is separate and
di stinct fromthe prebankruptcy conpany isirrelevant and t hat any
di scussion in its prior order of that particular question was
unnecessary. As expl ai ned bel ow, regardl ess of whet her a debtor in
possessi on and t he prebankr upt cy conpany are separate entities, under
t he pl ai n and unanbi guous | anguage of section 365(c) (1), debtor is
barred from assum ng the | ease at issue.

Section 365(c)(1) of the Bankruptcy Code provides:

(c) The trustee may not assunme or assign any
executory contract or unexpired | ease of the
debt or, whet her or not such contract or | ease
prohi bits or restricts assi gnment of rights or
del egati on of duties, if -

(1) (A applicable | aw excuses a party,

ot her than t he debtor, to such contract or
| ease fromaccepti ng performance fromor

1'nits notion to anmend judgnent, debtor did not ask the Court
to reconsider the issue of whether a debtor in possession is separate
and distinct fromthe prebankruptcy conpany. However, at the hearing
on the notion to anend, debtor did raise and argue that particul ar
i ssue once again, and counsel for the Corps was subsequently granted
| eave to file a brief in response to debtor's oral argunents.
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rendering performance to an entity ot her
than t he debtor or the debtor i n possessi on,
whet her or not such contract or |ease
prohi bits or restricts assignnent of rights
or del egation of duties; and

(B) such party does not consent to such
assunption or assignment.

11 U. S.C. 8365(c)(1). The unequivocal | anguage of 365(c) (1) thus
prohi bits the trustee, or debtor in possession,? fromassum ng or
assi gni ng an executory contract or unexpired |l easeif the follow ngtwo
conditions are net: 1) there exists applicabl e nonbankruptcy | awt hat
excuses t he nondebt or party fromaccepti ng perfornmance fromanentity
ot her than t he debt or or debtor i n possession, and 2) t he nondebt or
party does not consent to such assunption. As stated by the court in

Matter of West El ectronics, 852 F.2d 79 (3d Cir. 1988), "11 U. S. C.

8365(c) (1) creates a hypothetical test - i.e., under the applicable
| aw, coul d t he government refuse performance from'an entityother than
t he debt or or the debtor in possession.'" [d. at 83 (enphasis in
original).

In the present case, both requirements are easily satisfied.
There clearly exists applicable nonbankruptcy | aw that excuses
the Cor ps fromaccepti ng performance fromathird party, i.e., sonmeone
ot her than t he debt or or debtor i n possession. And, as is obvious from
the facts of this case, the Corps has not consented to an assunpti on of

the | ease by debtor.

2Under 11 U.S.C. 81107(a), a Chapter 11 debtor in possession
essentially has all the rights, powers and duties of a trustee, and
is subject to the sane |imtations.



The applicablelawreferred to above can be found, in part, at 16
U S. C. 8460d, which authorizes the Secretary of the Army to grant

| eases "upon such terns and for such purposesas he nay deemr easonabl e

inthe publicinterest.” 16 U S. C. 8460d (enphasi s added). Moreover,

the Secretary has enacted several regul ati ons concerning | eases,
i ncl udi ng one t hat prohi bits a subl ease or the assi gnment of al ease
wi t hout departnental approval. 32 C.F. R 8643.57. The Secretary's
authority over | eases has been del egated to | ocal Corps of Engi neer
di stricts pursuant to I nternal Regul ati on No. EP 405-1-2, dated April
1, 1985, and by letter dated July 2, 1981. Pursuant to this grant of
authority, the District Engi neer of the local Corps included a non-
assignability clause in the | ease at issue.

Debtor originally argued that the nere fact that the Corps had t he
authority to put a non-assignability clause inthe | ease does not nean
that the assunption or assignnment of the |ease is restricted by
applicabl e lawfor purposes of 11 U.S.C. 8365(c)(1). This argunent was
not rai sed againin debtor's notionto anend judgnent and was, in any
event, discussed at I ength and rejected by the Court inits prior
order.

Al t hough debt or argues t hat section 365(c) (1) was not intendedto
bar assunpti on of the | ease by t he debt or or debtor i n possessi on, no
| egislative history has been cited in support of this position.
Regar dl ess, the Court finds that "the neani ng of section 365(c)(1) is
clear onits face, and that it | acks the power to | ook behind the
| anguage of the statutein order todisregardits clear and unanbi guous

meaning." Inre Pennsyl vani a Peer Revi ew Organi zation, 50 B.R 640,
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646 (Bankr. M D. Pa. 1985). Under the hypot hetical test describedin

West El ectronics, the Corps need only show t hat under applicable

nonbankruptcy | aw, it coul d refuse performance froman entity ot her
t han t he debt or or debtor i n possession, and that it does not consent
t o assunption of the | ease by t he debtor i n possession. Both el enents
have been establishedinthis case, and debtor is therefore barred,
under the terns of 365(c)(1), fromassunm ng the | ease at issue.
Debtor also raises two other argunents, based on equitable
considerations, inits notionto amend judgnent. First, debtor argues
that the Corps will receiveaw ndfall, inthe formof substantial and
val uabl e i nprovenent s nade by debt or on t he | eased prem ses, shoul d t he
Court grant the Corps' notionfor relief fromstay. Second, debtor
argues that the Court should conditionthelifting of the stay upon a
"comrercially reasonable transfer” of its |easehold interest.
These equi tabl e considerations areof little significance since
section 365(c) (1) of the Bankruptcy Code pl ai nl y prohi bits assunption
of the | ease by debtor. Assum ngarguendo that debtor's contentions
are not without nmerit, grantingrelief fromthe stay and rulingthat
t he | ease was not assumabl e does not i npai r, under the provi sions of
the | ease, debtor's rights to di spose of the inprovenents and physi cal
assets. The Court recogni zes that the effect its order nay wel | be a
dimunitioninthe val ue of those assets. That al one, however, is not
sufficient grounds for the Court to reverse its previous ruling.
Wth regard to debtor's argunment that it should be given an
opportunity to conplete a"comercially reasonabletransfer” of its

| easehol dinterest, the Court notesthat it originally delayedits
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ruling on this matter for ninety days upon the representation of
debtor's counsel that he was in the process of putting together a
"commercially reasonabl e transfer™” of the property. Furthernore, it
was conceded t hat t he debtor had, even prior to the Court's hearing on
this nmotion, attenpted to secure a purchaser for the |easehold
interest. Additionally, thereis noindication fromthe Corps of
Engi neers that the "comrerci al |l y reasonabl e transfer"” advocat ed by t he
debtor i s acceptable. And, finally, thereisnothinginthe Court's
order which precludes the parties fromcontinuing to negotiate a
transfer of the | ease that would be acceptable to the Corps of
Engi neers.

THEREFORE, the debtor's Mdtion to Arend Judgnment and Make
Addi ti onal Findings of Fact and Conclusions of Laws i s DENI ED.

/sl Kenneth J. Meyers
U. S. BANKRUPTCY JUDGE

ENTERED: July 20, 1989




