I N THE UNI TED STATES BANKRUPTCY COURT
FOR THE SOUTHERN DI STRI CT OF | LLINO S

I N RE:

WEST ACCESS MARI NA, | NC., I n Proceedi ngs
Under Chapter 11
Debt or (s),
No. BK 88-30672
WEST ACCESS MARI NA, | NC.,

Pl aintiff,

V. ) ADVERSARY NO.
89- 0145

UNI TED STATES OF AMERI CA)

ARMY CORPS OF ENGI NEERS,

N N’ N’ N—r N N N’ N e N N N N

Def endant .

MEMORANDUM AND ORDER

On July 2, 1989 West Access Marina, Inc. ("debtor") filed an
adver sary conpl ai nt agai nst the United States of Arerica, Department of
t he Arny Cor ps of Engi neers (" Corps") requesting that the Corps be
ordered to turn over the sumof $27,517. 35. The conpl ai nt al | eges t hat
t he Cor ps demanded $35, 919.04 in past due rent for the period of
Novenber 1982 t hrough July 1988, that this amunt was i nproperly
cal cul at ed and t hat debtor actual |y owed only $8, 401. 69 for the peri od
i nquestion. Accordingtothe conplaint and exhi bits attached t hereto,
debt or paid $8, 401. 69 and upon further demand by t he Cor ps, Harol d
Duffi el d, the presi dent of West Access, paidthe renaining $27,517. 35
"under protest." (Plaintiff's Goup Exhibit 1). This anmount was pai d
after debtor had filed its Chapter 11 bankruptcy petition. The
remtter onthe check sent by M. Duffieldto the Corps stated, "Harol d
Duffieldfor West Access Marina, Inc." Intheletter acconpanyingthe

check, M. Duffield stated that the funds "represent nmy own



personal funds which | amadvanci ng for the benefit of West Access
Marina, Inc. to pay a disputed claimso as to prevent threatened
revocation of lease.” (Plaintiff's Goup Exhibit 1). Debtor nowseeks
the return of $27,517. 35.

Inresponsetothe conplaint, the Corps filed anotionto dismss,
al |l egi ng that the funds i n question are not property of the estate and
that this Court therefore has nojurisdictionover the subject matter
of the conplaint. More specifically, the Corps contends that M.
Duffield s letter and the check clearly indicate that the funds were
taken fromM. Duffield s personal funds--not fromproperty of debtor--
and t hat t hese funds are therefore not property of the estate. Debtor
contends that the noney was | oaned by Harol d Duffield to debtor--
al t hough debt or adm ts that no | oan docunents exi st--and t hat the funds
t hus becane an asset of debtor. Debtor further contends that i n any
event, it isirrelevant whether the funds were | oaned or donat ed by M.
Duf field "sinceineither case Debt or becane owner of such funds pri or
to paynent thereof to Defendant...." (Plaintiff's Response to
Def endant's Motion to Dism ss, 110).

The Court initially notes that neither party has provi ded any
authority supporting their respective positions, nor has the Court
found any cases directly on point. Under section 541 of the Bankruptcy
Code, however, property of the estate includes "[a]lny interest in
property that the estate acquires after the coomencenent of the case."
11 U. S. C. 8541(a)(7). The courts have consi stently held that the scope
of section 541(a) is broad and i ncludes all ki nds of property. See,

e.q., Inre Wegner Farns Co., 49 B. R 440, 443 (Bankr. N. D. | owa 1985);
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Matter of Jones, 43 B. R 1002, 1005 (Bankr. N.D. Ind. 1984). Inthe

present case, al though M. Duffield paidthe di sputed anount fromhis
personal funds, the check clearly specifies that the funds were paid

"for West Access."” Indeed, the Corps does not disputethat it applied

the noney to the obligation all egedly owed by debtor. Presunably, if
t he Court finds that debtor does not owe t he anount at i ssue, debtor,
and not M. Duffield, would beentitledtoareturn of those funds.
Under these circunstances, the Court believes that debtor has an
"interest” inthe property withinthe meani ng of section 541(a)(7), and
t hat t he Court accordingly has jurisdictionto hear and determ ne the
underlying dispute set forth in debtor's conplaint.”™

Accordingly, defendant's nmotion to dism ss is DENIED

/sl Kenneth J. Meyers
U. S. BANKRUPTCY JUDGE

ENTERED: Novenmber 16, 1989

"Whet her M. Duffield donated or | oaned the funds to debtor is
irrelevant at this stage since the Court finds, in any event, that
debtor acquired an "interest” in the property, and that the funds
therefore constitute property of the estate.

""Should M. Duffield later attenpt to claiman adm nistrative
expense for lending noney to debtor, as the Corps suggests, the Court
will determine his entitlenent to such priority at that tine.
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