I N THE UNI TED STATES BANKRUPTCY COURT
FOR THE SOUTHERN DI STRI CT OF | LLINO S

I N RE:

JACK L. WHI TE and
RUTH A. VHI TE,

Bankruptcy Case No. 89-40003

Debt or s.

JACK L. WHI TE and
RUTH A. WHI TE,

Pl aintiffs,

VS. Adversary Case No. 93-4104
LARRY STULTS, Adni nistrator of
the Estate of Opal Stanza;
JACK L. WHI TE, Executor of the
Estate of El bert Stanza;

UNI TED STATES OF AMERI CA,

| NTERNAL REVENUE SERVI CE;
FARMERS HOVE ADM NI STRATI ON,;

FI RST NATI ONAL BANK | N TOLEDG;
DON STEWART; LELAND SCOTT,;
BRADBURY GRAI'N, I NC.; KELLER
PROPERTI ES, INC.; and, BOB G
KEARNEY, Chapter 12 Trustee,
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Def endant s.

OPI NI ON

Thi s matter havi ng cone before the Court on a Motion for Sunmary
Judgnent filed by Defendant, United States of Anerical/ Internal Revenue
Service (I RS), and Responses thereto; the Court, havi ng heard ar gunents
of counsel and bei ng ot herwi se fully advi sed i nthe prem ses, nakes t he
foll ow ng findings of fact and concl usi ons of | aw pursuant to Rul e 7052

of the Federal Rules of Bankruptcy Procedure.



Fi ndi ngs of Fact

The Court finds that the material factsinthis matter are not in
di spute as agreed by the parties. Thus, this matter is ripe for
sunmary judgnent pursuant to Rule 7056 of the Federal Rules of
Bankruptcy Procedure. The material facts, inpertinent part, are as
fol |l ows:

On January 9, 1979, Opal Stanza died testate i n Cunberl and County,
Il11inois. At her death, Opal Stanza was t he owner of two parcel s of
real estate in Cunberland County, Illinois, described as foll ows:
1. The East Hal f of the Sout hwest Quarter of Section 25,

Township 11 North, Range 8 East of the 3rd Principal

Meridian in Cunmberland County, Illinois.

2. The West Hal f of the Sout hwest Quarter of the Sout hwest

Quarter of Section 33, Township 11 North, Range 9 East of

the 3rd Principal Meridian in Cunberland County, Illinois.
By virtue of Qpal Stanza's Wl I, the af orenmenti oned property passedto
her heir El bert Stanza, who subsequently died | eavingthereal estate
tothe Debtors herein. Thereal estate was i ncluded as a part of the
Debt ors' bankruptcy estate, and a sal e of the real estate was approved
by an Order entered by this Court on January 9, 1992, all ow ng sai d
saleto be made free and clear of liens, withany validliensto attach
to the proceeds of the sale. On Decenber 27, 1993, the instant
adversary proceeding was filedto determnethevalidity, priority, and
extent of any liens and cl ai nse agai nst the subject real estate.

On Cct ober 10, 1979, an estate tax return was filed by Larry
Stults, the Adm nistrator of the Estate of Opal Stanza, and, accordi ng
to |l aw, an assessnment was nade agai nst the Opal Stanza Estate for

unpai d Federal Estate taxes in the original amunt of $37, 853. 33.

Under the I nternal Revenue Code, the Adm ni strator of the Opal Stanza



Est at e chose t o nake i nstal | mrent paynents upon t he Federal Estate tax
liability and ten paynments were nade agai nst the original bal ance
bet ween Oct ober 6, 1980, and January 20, 1989. As of June 1, 1994,
t here remai ned due and owi ng on t he Federal Estatetax liability the
sumof $32,615.16. The IRSclainms alienonthe proceeds of the sale
of the subject real estate by virtue of Paragraph 5/18-14 of the
I1linois Probate Act.

Concl usi ons of Law

It i sundisputedthat, pursuant to 26 U.S.C. §6324(a)(1), thelRS
held alien agai nst Opal Stanza's Estate for estate taxes for a period
of 10 years fromthe date of her death. Duringthat ten year period,
t here was no action taken by the IRSto assert this lien, nor were any
ot her tax | i ens recorded agai nst the property by the IRSfromthe date
of Opal Stanza's death to the date of the filing of the bankruptcy
petition herein. Byterns of 26 U S. C. § 6324(a)(1), thelien created
by t hat statute expiredon January 9, 1989. As such, the | RS has not
held atax |ienor any type of recorded | i en agai nst thereal estatein
guestion since that date. The IRS did not deny these facts inits
argument, but rather choseto assert alienpursuant tothelllinois
Probate Act.

Par agraph 5/ 18-14 of the lllinois Probate Act provides in part
t hat :

Est at e chargeabl e with | egaci es, expenses and clains. All

t he real and personal estate of the decedent and t he i ncome

t heref romduring t he peri od of adm ni stration are chargeabl e

with the clains against the estate, expenses of

adm ni stration, estate and i nheritance taxes and | egaci es

wi t hout di stinction except as ot herw se providedinthis Act

or by decedent's will and may be | eased, sol d, nortgaged or

pl edged as the court directs in the manner prescribed in
this Act.



It has been held that this statute provi des that a decedent's real
estate i s chargeable with the clai nms agai nst the estate, including
estate taxes, andthat the real estate descends tothe heir with the

charge for clainms against the estate resting on it. Neuffer v.

Hagelin, 16 N.E. 2d 715 (S.Ct. Ill. 1938). The IRS argues that this
"charge" against the real estate is a lien as determ ned by the

IIlinois Court inlnre Bergman's Estate, 41 N. E. 2d 115 (App. C. 111.

1942). As such, the I RS argues that, because the Opal Stanza Estate
was | iabletothe United States for Federal Estate taxes, the United
States had alienonthe parcels of real estate fornmerly belongingto
Opal Stanza which were soldinthe bankruptcy estate of the Debtors
herein, and that, havingavalidlien, saidlienshouldattachtothe
proceeds of sale pursuant to this Court's Order of January 9, 1992.

In response to the lien argunent of IRS, the Plaintiff and
Def endant, First Nati onal Bank of Tol edo, assert that the "charge”
agai nst thereal estatein questionexpiredwiththe Adm nistrator's
right tosell saidreal estateinorder to satisfy clains agai nst the
estate. In support of their argunment, the Respondents cite forner
Section 20-4(c) of the 1979 1111 noi s Probate Code, which was i n ef f ect
at the time of Opal Stanza's death, which states as foll ows:

After the expiration of 3 years fromthe date of death

of a decedent, or after the expiration of such additi onal

time as may be all owed by the court for good cause shown

upon petition filed by any interested personwithinthe 3

year period or any extension thereof, noreal estate, or

interest therein, towhichthe decedent had cl ai mor title,

may be sol d, | eased or nortgaged for the purpose of paying

cl ai ms or expenses of adm nistration. Nothingcontainedin

t hi s subsectioninany way extends thetime of limtations

on payment of clains as providedin Section 18-12 or i n any

way revives a cl ai mt hat has al ready been barred. 111. Rev.
Stat. Ch. 110% 1 4(c), (1979).



I nrespondingtothis argunent, the IRScites the case of U.S. v.
Sumerlin, 310 U.S. 414 (1940), hol ding that generally the United
States is not subject tostatutesof limtationinenforcingitsrights
unl ess Congress explicitly provides otherwi se. Arational which has

been upheld in the Seventh Circuit in the case of U.S. v. Tri-No

Enterprises, Inc., 819 F.2d 154 (7th Cir. 1987).

| n exam ni ng the Summerlin case, this Court finds that Sumrerlin
i s distinguishableonits facts fromthe case at bar. InSummerlina
claimby the United States was barredintotality by a state statute of
l[imtations. Inthe present case, the claimof the United States is
not barredinthat the United States can seek recovery agai nst ot her
funds i nthe Estate of Qpal Stanza and agai nst the Admi ni strator of the

Estat e of Opal Stanza personally. See: US. v. Vellalos, 780 F. Supp.

705 (D. Hawaii 1952). This Court finds that the rights of the IRS
asserted by virtue of Paragraph 5/18-14 of the Illinois Probate Act are
rights derivative of therights of the Adm ni strator of the Estate and

are not "lien" rights asthat termis nornmally defined. See: Guaranty

Trust Co. v. U S., 304 U S. 126 (1938). The Illinois Courts have

expressly rejected the theory that creditors who have "char ges” agai nst
real estatein a probate estate are lien holders, and the Illinois

Suprene Court expressly statedinthe case of Inre Estate of Engli sh,

24 111.2d 357 (1962), that:

An adm ni strator takes nointerest intheland of the
decedent, except a naked power to sell in case the personal
estateisinsufficient topay debts, and neither he nor a
credi tor whose cl ai mhas been al | owed hol ds a |l i en upon t he
| and.

Inthe instant case, the Adm nistrator of the Estate of Opal

Stanza is barred by statute fromselling any of the real estate



originallyincludedinthat probate estate to pay cl ai ns agai nst the
estate. The Adm nistrator's right to sell any real estate expired
within three years of the date of the death of Opal Stanza with no
ext ensi ons of said tinme period having been made. As such, thereis no
cl ai mwhi ch may attach to t he proceeds of the sal e of the subj ect real
estate in Debtors' bankruptcy estate as defined under Illinois|awat
Par agraph 5/18-14 of the Probate Act.

G ven the undi sputed finding that the IRShas nolienrights other
t han what may have been provi ded under the Il linois Probate Code in
effect at thetime of Opal Stanza's death, the Court nust concl ude t hat
t he | RS does not have avalid|ien agai nst the proceeds of the sal e of
t he subj ect real estate inthe Debtors' bankruptcy estate. As such,
t he Motion for Summary Judgnent fil ed by Def endant, United States of
Americal/ l nternal Revenue Service, on June 3, 1994, should be denied.

ENTERED: July 22, 1994.

/sl Cerald D. Fines
United States Bankruptcy Judge



