I N THE UNI TED STATES BANKRUPTCY COURT
FOR THE SOUTHERN DI STRICT OF |ILLINO S

| N RE: I n Proceedi ngs
Under Chapter 7
CLI NTON BRADLEY WHI TFORD

and KATHY VI RG NI A VHI TFORD, No. BK 89-50092

N N N N N

Debt or (s) .

ORDER

Charl es R Dougl as, an attorney, was originally enployed by
debtors to represent themin the prosecution of personal injury clains
stemm ng froman aut onobi | e acci dent on Decenber 14, 1985. Debtors
subsequently term nated their enpl oynent of M. Dougl as and hired
anot her attorney, Thomas H | debrand. On January 22, 1987, M. Dougl as
served noticeinwiting by certifiedmail uponthe defendant inthe
personal injury actionclaimnganattorney'slieninthe amunt of
$1, 997. 50 upon any proceeds of the personal injury action. Acopy of
the notice was served on the defendant's insurance carrier.?

| n January, 1989, debtors were awar ded a j udgnment for personal
injuries of $7,000.00 for Clinton Witford and $7, 500. 00 for Kat hy
Whitford. On February 23, 1989, debtors filed a voluntary petition for
relief under chapter 7 of the Bankruptcy Code cl ai m ng, on schedul e B-
4, the personal injury awards as exenpt property under Il1.Rev. Stat.
ch. 110, para. 12-1001(h)(4). Theliability carrier for the defendant
inthe personal injury action has refused to pay the judgnents w t hout

adj udi cation of the attorney's lien,

'Debtors do not contend that M. Douglas failed to properly
perfect an attorney's lien in accordance with Illinois |aw



pronpting debtorstofiletheinstant notion. Debtors' notion seeks to
avoid this lien on the basis that it inpairs their exenptions in
property as granted under Illinois law. 2 Inresponse, M. Dougl as
argues that he has a statutory | i en whi ch cannot be avoi ded by debtors. 3

M. Dougl as further argues that debtors' bankruptcy case shoul d
be di sm ssed because debtors perpetrated a fraud on the Court and on
M. Dougl as. Accordingto M. Douglas, afraud was conmi tted because
debt ors, on their bankruptcy schedul es, have treated their current
attorneys nore favorably than he has been treated. Debtors' attorney
i nthe bankruptcy proceedingis Carol Cagle, the w fe and | aw part ner
of Thomas H | debrand. In their bankruptcy petition, debtors state that
they owe M. Hildebrand a one-third contingency fee for his
representationinthe personal injury action and that they owe Car ol
Cagl e $400. 00 for her representationin their bankruptcy proceedi ng.
On schedul e A-3, M. Douglasislistedas unsecured creditor having an
attorney's lien for fees and costs of $3,000. 00. Nei t her M.
Hi | debrand nor Ms. Cagle are listed as creditors of the debtors onthe

debt ors' bankruptcy schedul es. Notably, though, M. Dougl as never

2Al t hough debtors' motion fails to state under which provision
they are proceeding, it is obvious fromthe |anguage of the notion
and fromtheir oral argument on April 13, 1989 that they are relying
on 11 U.S.C. 522(f). Clearly, debtors do not rely on 11 U S.C. 545
to avoid the fixing of the lien. Nor have they set forth any factual
basis which would support statutory |ien avoi dance under this
section.

SAt the hearing of this matter, Dr. E.L. Strotheide, D.C.,
appeared by counsel. Dr. Strotheide argued that he has a lien for
medi cal services rendered to debtors pursuant to Ill.Rev. Stat. ch.
82, para. 101.1 which should not be avoided. However, debtors have
never nmoved to avoid a lien filed by Dr. Strotheide. Accordingly,
this matter is not at issue before the Court.
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filed a conplaint objecting to the debtors’

di scharge being entered on May 11, 1989.

di scharge prior to

Debt ors argue that statutory |iens are avoi dabl e under the plain

| anguage of 11 U. S. C. 522(f).

522(f) states:

(f) Notw thstandi ng any wai ver of exenptions,
t he debtor may avoid the fixing of alienon an
i nterest of the debtor in property tothe extent
that such lieninpairs an exenptionto whichthe
debt or woul d have been entitl ed under subsecti on
(b) of this section, if such lien is -

(1) a judicial lien; or
(2) a nonpossessory, nonpurchase-nmoney
security interest in any -

(A) househol d f urni shi ngs, house-hol d
goods, wearing apparel, appliances, books,
ani mal s, crops, nusical instrunents, or jewelry
that are held primarily for the personal, famly,
or househol d use of the debt or or a dependent of

t he debtor;
(B) inplenents, professional books,

or tools, of thetrade of the debtor or the trade

of a dependent of the debtor; or
(C) professionally prescribed health

ai ds for the debtor or a dependent of the debtor.

However, this is not the case.

Section

Debt or s nake no attenpt to argue that section 522(f)(2) appliesinthe

i nst ant case.

judicial liensrather than statutory |liens.

Section 522(f)(1), onits face, permts the avoi dance of

Debtors cite no authority

i n support of their novel positionthat section 522(f)(1) appliesto

statutory liens. Thus, the sol e argunent avail abl e to debtors - but

not made by them- is that M. Douglas' lien for attorney feesis a

judicial lien. Unfortunately for debtors,

Wth a fewexceptions not applicabl e here,

this also is not the case.

t he Bankrupt cy Code

di scusses three types of liens - judicial liens, statutory |iens and



security interests. "These 'three categories are nutually excl usive
and are exhaustive except for certain comon lawliens.'" Inre
Ransey, 89 B.R 680, 681 (Bankr. S.D. Chio 1988) (quoting H R Rep. No.
595, 95t h Cong., 1st Sess. 312 (1977), reprintedin 1978 U.S. Code

Cong. & Admi n. News 5787, 6269). The Bankruptcy Code states that a
security interest is a"lien created by an agreenent.” 11 U.S.C.
101(45). The Code al so defines judicial and statutory liens. A
judicial lienis a"lien obtained by judgnment, | evy, sequestration, or
ot her | egal or equitabl e process or proceeding.” 11 U. S.C 101(32).
Astatutorylienisa"lienarising solely by force of a statute on
speci fied circunstances or conditions, or Iienof distress for rent,
whet her or not statutory, but does not include security interest or
judicial I'ien, whether or not suchinterest or lienis provided by or
i s dependent on a st at ut e and whet her or not suchinterest or lienis
made fully effective by statute.™ 11 U.S.C. 101(47).
Astatutory lien, then, as distinguished froma security interest,
is one that "arises by force of statute, wi thout any prior consent
between the parties....If thecreation of thelienis dependent upon an
agreenment, it isasecurityinterest eventhoughthereis astatute

whi ch may govern many aspects of thelien." 2Collier on Bankruptcy

1101. 47 at 101-111to 101-112 (15th ed. 1989) (footnote omtted). The
statutory lienis further distinguishedfromthe judicial |ienbecause
"ajudicial lien arises by virtue of judicial proceedings in the
absence of which there woul d not be such alien; yet the statutory lien
by definition may ari se wit hout any judicial proceeding.” |d. at 101-

112 (footnote omtted). See also In re Coston, 65 B.R 224, 226
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(Bankr. D.N.M 1986) (a statutory lien arises autonatically andis not
based on an agreenent to give alien or on judicial proceedings).
Mor eover, a statutorylienis not transformedintoajudicial Iien
nmerely because it requires sone formof judicial interventionfor its

conti nued effecti veness or enforcenent. E.q., Inre Towsend, 27 B.R

22, 24 (Bankr. M D. Pa. 1982).
I nthe present case, M. Douglas' lienclearly was not created by
an agreenent togivealien. Nor didit conmeinto being by virtue of

ajudicial proceeding. Rather, it was obtainedin accordance with an

Il1linois statute which provides, inter alia:

1. Attorneys at | awshall have alien upon all

cl ai ns, demands and causes of action... which may
be placed in their hands by their clients for

suit or collection...for the anount of any fee
whi ch may have been agreed upon... or, in the
absence of such agreenent, for areasonabl e f ee,

for the services of such attorneys...rendered on
account of such suits, clains, demands or causes
of action. To enforce suchlien, such attorneys
shal | serve noticeinwiting, which service my
be nade by certified mail, uponthe party agai nst

whomt heir clients may have such suits, clains or
causes of action.... Suchlienshall attachto
any verdict, judgnent or order entered and to any
noney or property which nay be recovered, on
account of such suits, clains, demands or causes
of action, fromand after the ti ne of service of
the notice. Onpetitionfiledby such attorneys
or their «clients any court of conpetent

jurisdiction shall, on not |ess than 5 days'

notice to the adverse party, adjudicate the
rights of the parties and enforce such |ien.

I11.Rev.Stat. ch. 13, para. 14.
M . Dougl as acquired his |ien when he served witten notice upon
t he def endant i nthe personal injury action. Thus, his lien arose and

attached automatically - w thout judicial process upon his conpliance



withlllinois' statutory scheme for perfection of anattorney's lien.
That the statutory schene contenpl ates ultinmate enforcenent of thelien
t hrough judicial action does not conpel afindingthat thelienis

judicial innature. See lnre Townsend, 27 B.R at 24. Moreover,

ot her courts which have exam ned this provision of the Illinois
statutes have held that conpliance with its terns gives rise to a

statutory attorney's lien. See Kallenv. Litas, 47 B.R 977, 984 (N D.

I11. 1985); Inre Kleckner, 65 B.R 433, 434-35 (Bankr. N.D. I11.

1986); Unger v. Checker Taxi Co., 30 Ill.App. 2d 238, 241 (1961).
Accordi ngly, debtors may not avoid M. Douglas' lien for attorney fees.

M . Dougl as, on March 16, 1989, also filed a notion to dism ss
debt ors' bankruptcy case predi cated upon fraudul ent treatnment of
certaincreditors. This notion, while settingforththe factual basis
on which M. Douglas relies, fails to indicate the section of the
Bankr upt cy Code under whi ch he i s proceeding. M. Dougl as di d not
further clarify his position at oral argunment on April 13, 1989. On
April 19, 1989, with | eave of Court, M. Douglas filed a brief, in
whi ch, for the first tine, he objects to debtors' di scharge under 11
U . S.C. section 727.

Section 707 of the Bankruptcy Code, 11 U S.C. 707, authori zes
di sm ssal of a chapter 7 case under certain circunstances. Section
707(a) aut horizes dism ssal only for cause, whi chincludes, but is not
limtedto, unreasonabl e del ay by t he debt or, nonpaynent of certain
fees or charges and t he debtor's failuretofilewi ththe court the

necessary schedul es and statements. E. g., 4Collier on Bankruptcy,

supra, Y707.03 at 707-6 (exanpl es enunerated by 707(a) are nerely
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illustrative). Filing a bankruptcy petitionin bad faithis also
consi dered grounds for dism ssal under section 707(a). 1d. at

However, the Court does not findthat debtors' conduct anpbunts to
bad faith. The debts to M. Hildebrand and Ms. Cagel are clearly
reveal ed on t he debtors' statenment of financial affairs. M. Cagel
further discl oses the conpensation due her onthe attorney di scl osure
statement. There is no indication of an intent to hide these
obl i gati ons fromthe Court or any creditor. The fact that Ms. Cagel
and M. Hi | debrand are husband and wi fe and al so | aw part ners does not
give rise to a presunption of inpropriety. Even if Ms. Cagel
represent ed debtors i n both the bankruptcy and t he personal injury
action, absent sone evi dence nore probative than presented here, it
woul d not constitute aninpropriety. Consequently, the fact that her
husband represents the debtors intheir personal injury suit, wthout
nore, is nothing short of a red herring.

Nor does section 707(b) provide a vehicle for dism ssal of
debt ors' case. Section 707(b) authorizes di sm ssal in cases where the
Court finds that granting a di scharge woul d be a substanti al abuse of
t he provi si ons of Chapter 7. However, the substanti al abuse i ssue nay

only be rai sed sua sponte by the Court or by nmotion of the United

States Trustee. A party ininterest, such as M. Dougl as, has no
remedy under this section. 11 U.S.C. 707(b). See also 4Collier on
Bankruptcy, supra, Y707.05 at 707-13 to 707-15.

Finally, M. Dougl as' allegations of fraud and his objectionto
di schar ge shoul d properly have been brought as an adversary proceedi ng

under 11 U. S. C. section 727. Bankruptcy Rule 7001. But, M. Dougl as
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never filed a conpl aint objecting to di scharge. The bar date for
filing such conpl ai nts passed on May 9, 1989. Thus, the Court will not
consider relief under this section.

I TISORDEREDt hat debtors' notiontoavoidlienis DENIED. ITIS
FURTHER CRDERED t hat M. Dougl as' noti on to di sm ss debtors' bankruptcy
i s DENI ED.

/sl Kenneth J. Meyers
U. S. BANKRUPTCY JUDGE

ENTERED: July 13, 1989




