I N THE UNI TED STATES BANKRUPTCY COURT
FOR THE SOUTHERN DI STRI CT OF | LLINO S

KOHLBRECHER TRUCK SERVI CE,
I NC. ,

| N RE: ) I n Proceedi ngs
) Under Chapter 12
HERBERT J. W EGMANN and )
CECI LI A C. W EGMANN, ) ;\Io. BK 88-30498
Debt or(s), g
HERBERT J. W EGMANN and )
CECI LI A C. W EGVANN, ) )
Plaintiff, )
)
V. )
)
)
)
)
)

Def endant .

MEMORANDUM AND ORDER

The parties to this proceedi ng have been doi ng busi ness t oget her
for approxi mately twenty years. { arence Kohl brecher i s the President
of Kohl brecher Truck Service, Inc., afam |y business which sells
various farmsupplies. Herbert and Cecilia Wegmann (debt ors) operate
a dairy farm

Kol hbrecher Truck Service routinely extends credit to their
customers, and charges a two percent finance charge per nonth for this
service. However, if the account is paidwthinten days of the first
statement, the custoner recei ves a one percent cash di scount. The
debt ors often made purchases on credit for their farm which were
subj ect tothe finance charge. |t was not uncomon for Kohl brecher
Truck Service to carry the purchases for nonths on end, each nonth
addi ng an additional two percent.

On January 31, 1987, the debtors and Kohl brecher Truck



service enteredinto arepaynment agreenment whi ch provi ded t hat t he
debt ors woul d be assessed only a one percent per nonth fi nance charge
inst ead of the usual two percent on t he out standi ng bal ance. Thus,
fromJanuary 31, 1987, until the debtors filed their chapter 12
petition, they were assessed a fi nance charge of one percent per nonth
pursuant to the repaynment agreenent.

On June 24, 1988, the debtors filed for relief under chapter 12 of
t he Bankruptcy Code. Kohl brecher Truck Service fil ed a proof of claim
for $7,088. 22, whi ch anpunt i ncl uded bot h purchases and accunul at ed
finance charges.! The debtors obj ect ed t o Kohl brecher' s cl ai mal | egi ng
that the interest charged was usurious. The question before this Court
i s whet her t he sal e and purchase of goods on an open account i s subj ect
to the state usury | aw.

What constitutes usury is a matter of |egislative control.

The I'l1inois usury statutes apply only to those contracts which in
substance involve a | oan of nmoney or forbearance to coll ect
noney due. 11l.Rev. Stat., ch. 17, para. 6401-6419 (1987 & Supp. 1988).
There can be no usury when there is innosense al oaning of noney.

Tyrcha v. Wesol ek, 187 Il 1. App. 3d 354, 543 N. E. 2d 222, 224 (1989);

McConb v. McW I liams, 153 III.App. 3d 601, 505 N. E. 2d 1378, 1379

(1987). A bona fide sale is not a | oan or forbearance of noney.

Comput er Sal es Cor porati on v. Rousonel os Farns, Inc., 546 N E. 2d 761,

763 (1989); Tyrcha, 543 N.E. 2d at 224; McConb, 505 N. E. 2d at 1379;
Grecht v. Suson, 3111.App. 3d 183, 278 N. E. 2d at 193 (1971). Thus,

The proof of claimconsisted of purchases dating back to My,
1985. O the total claim $2,283.12 represented finance charges.
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a bona fide sale of property is not usurious regardl ess of how
unconscionable it my be. 35 1.L.P., Usury 83 at 425 (1969).
Undeni abl y the transacti ons i n questi on were bona fi de sal es and not
| oans.

Where the transaction is a sale, the parties my mke such a
bar gai n as t hey can agree upon. Like any ot her agreenent a prom seto
pay interest may be inferred fromthe particul ar node of dealing

between the parties. Avers v. Metcalf, 39 111. 307 (1866); Barliant v.

Follett Corp. 138 111.App. 3d 756, 483 N. E. 2d 1312, 1317 (1985). In

t he present case the common practice between the parti es was t hat
Kohl brecher woul d sell oncredit tothe debtors, andif the account was
paidwi thinten days of the first statenment, the debtors received a
cash di scount, if the account was not paidw thinthirty days a fi nance
charge was added to t he bal ance. For at | east ten years the debtors
consented to, and paidthe finance charges, as well as accepted the
cash di scounts. Thus, the course of dealing between the parties
establi shes an agreenent to pay a finance charge.

The Court therefore finds that there was an agreenent to pay a
fi nance charge on an account due over thirty (30) days. The Court
further finds that the transactions were bona fide sal es and not
subj ect to the usury statute.

Debtors further objectedto the clains of Siddell Grain Bins,

Inc.,?N.C. Pries |Inplenent, Inc., and Wade Sal es and Service, Inc. on

2Debtors al so objected to the claimof Siddell Grain Bins, Inc.
on the ground the claimwas not tinely filed. The clains bar date
was Cctober 18, 1988, and Siddell filed its claimCctober 17, 1988.
Therefore, the claimwas tinmely filed.
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t he grounds that the interest charged was usurious. The Court does not
have any evi dence regardi ng the nature of the transactions i nvol ved in
t hose claims. Debtors' counsel shoul d exam ne the cl ai ns of the above
stated creditors, inlight of this ruling and advi se the Court within
seven (7) days if they intend to pursue the stated objections.

| T1S ORDERED t hat debtors' objectiontothe clai mof Kohl brecher
Truck Service, Inc. is DEN ED.

| T1S FURTHER ORDERED t hat debt ors' counsel shall advi se t he Court
withinseven (7) days of their intentionsinregardtothe clains of
Siddell GrainBins, Inc., NC. Pries |Inplenent, Inc., and Wade Sal es

and Service, Inc.

/sl Kenneth J. Meyers
U. S. BANKRUPTCY JUDGE

ENTERED: February 22, 1990




