I N THE UNI TED STATES BANKRUPTCY COURT
FOR THE SOUTHERN DI STRI CT OF | LLINO S

I N RE: )
TRACY W LLI AMS, g Bankruptcy Case No. 95-32322
Debt or. g
and g
TRACY W LLI AMS, g
Plaintiff, g
VS. g Adversary Case No. 95-3302
RANDOL PH- BROOKS FEDERAL g
CREDI T UNI ON, and )
JAMES W MROBERTS, Trustee, )
Def endant s. g
OPI NI ON

This matter havi ng come before the Court on a Motion for Relief
fromAutomatic Stay fil ed by Randol ph- Brooks Federal Credit Union, in
Debtor's case fil e, and upon a Conpl ai nt for Turnover filed by the
Debt or i nthe above-capti oned adversary proceedi ng; the Court, havi ng
heard argument s of counsel and sworn testi nony and bei ng ot herw se
fully advi sed i n the prem ses, nakes the fol | owi ng fi ndi ngs of fact and
concl usi ons of | aw pursuant to Rul e 7052 of the Federal Rul es of
Bankruptcy Procedure.

Fi ndi ngs of Fact

The material factsinthis matter are not in dispute andare, in
pertinent part, as foll ows:
1. The Randol ph- Brooks Federal Credit Union (Credit Union) is

t he hol der of al oan and security agreenent dated February 29, 1992,



and a certain Mastercard agreenent, which |oans are secured
by a 1992 Toyota Canmry which is titled in the name of the Debtor.

2. The Credit Union's securityinterest inthecollateral is
properly perfected asis evidenced by the Gedit Union's |ien noted on
the Certificate of Title.

3. On Novenber 14, 1994, the Debtor filed for relief under
Chapt er 13 of t he Bankruptcy Code i n Case No. 94-31224 (first petition
date). As of thefirst petition date, the Debtor was i ndebted to the
Credit Union pursuant to his two accounts i nthe anount of $11, 406. 90.

4. On Cct ober 16, 1995, the Court di sm ssed Debtor's first
Chapter 13 case due to the Debtor's failureto make pl an paynents.
Duri ng t he pendency of the Debtor's first Chapter 13 case, the Credit
Uni on only recei ved t he sumof $556.40 onits claim Asumwhichis
wel | bel owthe actual armount that was due fromt he peri od of Novenber
14, 1994, through Cctober 16, 1995.

5. On or about Novenber 13, 1995, subsequent to the di sm ssal
of the Debtor's first Chapter 13 case, the Oedit Uni on repossessed t he
vehicleinquestion. On Novenber 16, 1995, approxi mately three days
after the Credit Union repossessed t he subject vehicl e, the Debtor
filed a second Chapter 13 bankruptcy proceedi ng, being the instant
case.

6. As of the filing of his second Chapter 13 bankruptcy, the
Debt or was i ndebtedto the Credit Union, pursuant to his accounts, in
t he anount of $12,187.61. The Credit Uni on accuratel y poi nts out that
the debt toit has actually increased by nearly $1, 000 si nce the date
of Debtor's first Chapter 13 filing.
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7. The parties agree that, as of the date of Debtor's second
Chapter 13 filing, the fair market val ue of the vehicle in questionwas
approxi mately $11, 400.

8. On Decenber 14, 1995, Debtor filed the subject Conplaint for
Turnover seeking return of the collateral inquestion as property of
t he Debtor's bankruptcy estate argui ng that the vehicl e was necessary
to his reorgani zati on and t hat the Credit Uni on woul d be adequatel y
pr ot ect ed by his pl an paynents proposed i n his second Chapter 13 Pl an
of Reorgani zati on.

9. On Decenber 21, 1995, the Credit Union filedtheinstant
Motion for Relief fromAutomatic Stay argui ng that the Debtor had no
equity inthe vehicleinquestionandthat, giventheincrease of its
debt fromthe first Chapter 13filingtothe second Chapter 13 filing
and t he decrease i n the val ue of the autonobile, the Credit Unionis
not adequately protected pursuant to 11 U. S. C. § 362(d)(1).

Concl usi ons of Law

By agreenent of the parties, sworn testinony was taken fromt he
Debt or and argunment was heard bot h upon the Motion for Relief from
Aut omati c Stay and t he Conpl ai nt for Turnover even t hough t he Conpl ai nt
was only set for a pre-trial. As a matter of house-keeping, the
Debtor, as Plaintiff in the adversary proceedi ng, agreed to the
di sm ssal of James W MRoberts, Trustee, as a Defendant in the
adversary.

The mai n i ssue before the Court i s whet her the second Chapter 13
Pl an proposed by t he Debt or herei n adequately protects the interests of

the Credit Union as to its collateral, given the other facts
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surrounding this matter. After aconpletereviewof the facts and the
argunments of the parties, the Court nust conclude that the Plan
proposed by t he Debt or herei n does not adequately protect the Credit
Uni on. As such, the Motion for Relief fromAutomatic Stay shoul d be
granted. Inreachingthis conclusion, the Court notes that, fromthe
time of the Debtor's first Chapter 13 bankruptcy filingin Novenber
1994, tothe tinme of dism ssal of that case on Oct ober 16, 1995, the
Debt or was only abl e to nmake paynents in the sumof $556.40 to the
Credit Union, asumfar | ess thanthe normally schedul ed paynents on
t he Debtor's Credit Uni on accounts. Additionally, the Court notes
that, during the termof the Debtor's first Chapter 13 filing, the debt
tothe Credit Union actually i ncreased by nearly $800 at t he sane ti ne
that the fair market val ue of the vehicle was declining dueto the
passage of tine and t he norrmal wear and tear on t he vehicl e, such that,
at present, the fair market val ue of the vehicle is | ess than the
secured i ndebt edness agai nst it.

| n oppositiontothe Motion for Relief fromAutomatic Stay, the
Debt or argues that hi s second Chapter 13 Plan wi | | adequat el y prot ect
the Creditor inthat heintends to nake all paynments to the Creditor as
schedul ed whil e cl earing up the default arrearage on his debt with the
Credit Union. The Debtor's historyinhisfirst Chapter 13 bankruptcy
filing, his historywiththis Creditor, and the history of the present
case beliethe Debtor's statenents that his Chapter 13 Plan wi || renedy
all the past problens. The record of Debtor's paynentsinhisfirst
Chapter 13 Plan showthat the Debtor was unable to make the Pl an

paynentsinatimly manner, whichresultedinthe dism ssal of the
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first Chapter 13 case. The Debtor's history onthe |l oans in question
with the Credit Uni on showt hat t he Debtor has made very f ew paynent s
since the inceptionof theloansin 1992, tothe extent that the Debtor
has not even made enough paynents to cover the normal expected
depreci ation on the vehicle in question. In the Debtor's present
Chapter 13 case, the Court is informed by the Trustee that t he Debtor
isslightly behindin his paynents. This fact, takenw th the history
of the Debtor's first case and hi story of the Debtor withtheloans in
guestion | ead the Court to conclude that the Debtor will be unableto
provi de adequat e protectiontothe Credit Union to the extent necessary
toall owhimto regai n possessi on of the vehicle as requestedinthe
Conmpl ai nt for Turnover.

ENTERED: February 13, 1996.

/sl Cerald D. Fines
United States Bankruptcy Judge



