I N THE UNI TED STATES BANKRUPTCY COURT
FOR THE SOUTHERN DI STRI CT OF | LLINO S

I N RE:
ROGER WYCl SKALLA

I n Proceedi ngs
Under Chapter 7

N N N

Debtor(s), No. BK 89-40794

OPI NI ON

Roger Wci skalla (debtor) filed a petition for relief under
chapter 7 of the Bankruptcy Code on August 21, 1989. An Order
di schargi ng the debtor fromal |l di schargeabl e debts was ent ered on
Novenber 27, 1989, and the case was cl osed on Novenber 29, 1989.

On April 7, 1993, the debtor filed a notion, prose, to "repeal™
hi s bankruptcy case. The crux of the debtor's noti on appears to be
t hat he was m si nf ormed by counsel as to the advi sability of obtaining
bankruptcy relief and that he has paid off infull all of thecreditors
| i sted on hi s bankruptcy schedul es. The Court construes the debtor's
notion as a request for the Court to reopen his case for the purpose of
revoki ng the di scharge and di sm ssing the case.

Al t hough the Court is synpathetic tothe debtor's situation, the
Court is without authority, either statutory or equitable, togrant the
debt or' s request to revoke the di scharge under the facts presented.
The Bankr upt cy Code cont ai ns no provi sionthat would all owthe Court to
revoke t he debt or' s di scharge at hi s behest. Section 727(d) of the
Code, 11 U. S.C. section 727(d), provides for revocati on of di scharge,
upon proof of specifiedconditions, but only at the request of the

trustee, a creditor or the United States



trustee.! "[T]he provisions of § 727(d) are exclusive," In re

Cal abretta, 68 B. R 861, 863 (Bankr. D. Conn. 1987), and provi de "no

basis . . . for inferring a statutory right by the debtor to seek a

revocati on of a di scharge once granted by the court.” 1d. Seealsoln

releiter, 109 B.R 922, 925 (Bankr. N.D. Ind. 1990) (hol dingthat the
| anguage of 11 U.S.C. section 727(d) is unequivocal).?

Nor do the Court's equitable powers permt therelief sought by
t he debt or under the circunstances he presents. Although t he debtor
has not relied on any authority or rulein seekingrelief, the Court of

Appeal s for the Seventh Grcuit has stated that t he Bankruptcy Court's

1Section 727(d) states:

On request of the trustee, a creditor, or
the United States trustee, and after notice and
a hearing, the court shall revoke a discharge
granted under subsection (a) of this section
if--

(1) such discharge was obtained through
the fraud of the debtor, and the requesting
party did not know of such fraud until after
the granting of such discharge;

(2) the debtor acquired property that is
property of the estate, or becane entitled to
acquire property that would be property of the
estate, and knowi ngly and fraudulently failed
to report the acquisition of or entitlenent to
such property, or to deliver or surrender such
property to the trustee; or

(3) the debtor conmmtted an act
subsection (a)(6) of this section.

2Additionally, even if the debtor were presunmed to have standing
under 11 U.S.C. section 727(d), his notion is made well after the one
year limtations period prescribed by Bankruptcy Rule 9024 and 11
U.S.C. section 727(e) for conplaints to revoke a chapter 7 discharge
pursuant to 11 U.S.C. section 727(d).
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i nherent powers to reconsider its ow orders nust be determ ned within
t he paranmet ers of Rul e 60(b) of the Federal Rul es of G vil Procedure,

made appl i cabl e t o bankrupt cy cases by Rul e 9024 of t he Federal Rul es

of Bankruptcy Procedure. Inre Met-L-Wod Corp., 861 F. 2d 1012, 1018
(7th Cir. 1988), cert. denied, Gekas v. Pipin, 490 U. S. 1006 (1989)

(hol ding that "the ol dinherent power to reconsi der bankruptcy orders
has been nerged into . . . rule [60(b)]").3

The Court' s reviewof the debtor's notionreveal s that of the six
bases for reconsi deration set forthin Rule 60(b), the notion may be
cast as a request to reconsider only under either Rule 60(b) (1) --
based on "m st ake, i nadvertence, surprise, or excusabl e neglect” -- or
under Rul e 60(b)(6) -- based on "any ot her reason justifyingrelief
fromthe operation of the judgnent."

Unli ke the "reasonabletine” limtationinposedfor Rule 60(b)(6),
a Rul e 60(b) (1) notion nust be nade wi t hi n one year after the order was
entered. Here, the debtor's notionwas fil ed over three years after
t he di scharge order was entered. Thus, the debtor is not entitledto
relief under Rule 60(b)(1).

Nor is Rule 60 (b) (6) of helptothe debtor.* Relief under Rul e

3The Court need not exam ne the debtor's ability to avail
himself of the relief offered by Rule 59 of the Federal Rules of
Civil Procedure, nade applicable to bankruptcy cases by Rule 9023 of
t he Federal Rules of Bankruptcy Procedure, because the debtor is far
outside the ten day time frame after entry of the discharge order
within which a notion to alter or amend a judgnment may be served.
Fed. R Civ. P. 59(e).

“Apart fromthe debtor's inability to prevail on the nerits, the
Court is not convinced that the debtor has brought his notion within
the "reasonable tinme" required for relief under Rule 60(b)(6). See,
e.g., Inre Tardiff, 137 B.R 83, 88 (Bankr. D. Me.), vacated and
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60(b) (6) requires "a show ng of extraordi nary circunstances that create
a substantial danger that the underlying judgnment was unjust."

Mar gol es v. Johns, 798 F. 2d 1069, 1073 (7th Cir. 1986) (per curiam,

cert. denied, 482 U.S. 905 (1987). Accord Chi cago Downs Ass'n. Inc.

v. Chase, 944 F. 2d 366, 371 n.2 (7th Cir. 1991); United States v. One

1979 Rol | s- Royce Corni che Convertible, 770 F. 2d 713, 716 (7th Cir.

1985); Andrews v. Heinold Commdities, Inc., 771 F. 2d 184, 188 (7th

Cir. 1985). Here the Court nust bal ance t he debt or' s change of heart
agai nst overriding policy dictates.

The i nstant caseis factually simlar tolnre Mirgan, 668 F. 2d

261 (7th Cir. 1981), in which revocation of di scharge was sought by a
debt or who had repaid virtually all of his schedul ed creditors, who had
notifiedthe remainingcreditors of his willingnessto pay themand who
claimed to have beenil | -advi sed by his attorney that bankruptcy was
the sole remedy for his financial woes. |In Mrgan, the Court of
Appeal s for the Seventh Grcuit adoptedinits entirety the opinion of
the district court inrefusingtorevoke the di scharge on equitable
grounds. The Court of Appeals concluded that the considerable
equi t abl e powers of the bankruptcy court did not include revoking
di schar ges under circumnstances such as t hose presented by t he Mor gan
debtor. In adopting the |lower court's decision, it reasoned:

| f a bankruptcy court were to revoke a di scharge

whenever a bankrupt reaffirmed and paid his

debts, debtors m ght be encouragedto file for

bankruptcy i n situations where t hey m ght not
otherwise. Filingfor bankruptcyisintendedto

remanded on ot her grounds, 146 B.R 499 (D. Me.), aff'd on remand,
145 B.R 357, 361 & nn.15-16 (Bankr. D. Me. 1992).
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be a drasti c step, one which a debtor shoul d t ake
only when other nmeans of resol ving financi al
probl ens have failed. Wilethe debtor clearly
benefits froma di scharge i n bankruptcy, he does
so only at a price; he muy, for exanple, find
that his creditworthiness has been seriously
i npai red by t he bankruptcy adj udi cation. If a
bankrupt thought that he could obtain all the
benefits of bankruptcy but, inthe |ong term
coul d avoi d t he unpl easant si de effects, he m ght
be encouraged to file for bankruptcy before
trying other, | ess drastic nmeans of resol vi ng
hi s probl ems. Thus, the seriousness with which
filing for bankruptcy is properly regarded coul d
be underm ned.

In re Morgan, 668 F. 2d at 263-64.

The Court finds no discernibledifferences between the debtor's
situation and that of theMrgan debtor that woul d al | owdeparture from
t he rul e announced i n Morgan. Al t hough Mor gan was deci ded under t he
Bankruptcy Act, the rational e announced in Morgan appears fully

appl i cabl e under t he Bankruptcy Code. E.qg., Inreleiter, 109 B. R at

922-23.5

The Court is not persuaded ot herw se by application of the factors

set forthinlnre Jones, 111 B.R 674 (Bankr. E. D. Tenn. 1990), for

det er m ni ng whet her di scharge revocationis appropriate. InJones, the
bankrupt cy judge hel d t hat a chapter 7 di scharge may be revoked upon
not i on of the debtor "when no creditor affected by the outcone obj ects
and al | appear to concur inthe entry of an order vacati ng or revoki ng

t he order granting the discharge . . . [and] where the factors of

The Seventh Circuit in Mrgan, 668 F. 2d at 264 n.3, noted as
addi ti onal reason for denying the debtor's notion for discharge
revocati on that such a procedure m ght allow a debtor to circunvent
the "statutory restriction on the frequency with which he can file
for bankruptcy.” 1d. See 11 U.S.C. 88 727(a)(8) and (9).



relative prejudicetoother interested parties and | ack of cul pability
of the debtor in allow ng the di scharge order to be entered wei gh

strongly in favor of the debtor."” 1d. at 680.% See alsolnre Tuan Tan

Di nh, 90 B. R 743, 745-46 (Bankr. E. D. Pa. 1988) (adopting essentially
the sanme test).

Exam nation of the case at bar inlight of the Jones criteria does
not bring the debtor a nore favorabl e result. Even assum ng that no
credi tor woul d obj ect tothe debtor's notion -- afact whichis not
before the Court -- the debtor has received the benefit of the
di scharge order, includingthe |l uxury of being abl e to choose to repay
his creditors on his owntinme schedule. H s creditors, onthe other
hand, have experienced del ay and i nconveni ence as a result of the
bankr upt cy proceedi ng. "To al | owdebtor to revoke hi s di scharge and/ or
to dism ss his bankruptcy case after he has enjoyed the manifest
protecti on of the automatic stay for nmonths, after creditors have been
forced toconeto this Court for relief fromstay to pursue their
state-lawrenedi es, and after the Court has entered t he di scharge,
woul d undernine the integrity of the bankruptcy system"” |Inre

Fischer, 72 B.R 111, 114 (Bankr. D. M nn. 1987).7 Moreover, the Court

®The bankruptcy court in Jones refused to allow the debtors to
revoke their chapter 7 discharge in order to convert their case to
one under chapter 13, finding that the resultant harmto creditors
foreclosed granting relief to the debtors. The court reasoned that
the relief sought by the debtors would enable themto rescind a
reaffirmati on agreenment over the objection of the secured creditor
and would give a priority creditor with a nondi schargeable tax claim
a second chance to file a proof of claimto the detrinment of the
general unsecured creditors.

The Court finds it admirable that the debtor has voluntarily
repaid his creditors despite his release fromthe debts via their
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wi Il not dimnish the efforts of those chapter 13 debtors who are
successful incarrying out aplan of reorgani zati on by al | om ng chapt er
7 debtors who repay their creditors to pass t hrough bankruptcy w t hout
the restrictions and obligations placed on their chapter 13

counterparts and free of the "unpl easant side effects, " 1 nre Mrgan

668 F. 2d at 263-64, of the discharge order.?8

Accordingly, the Court will not useits equitable authorityto
overturn a chapter 7 order of discharge in situations where a debt or
has reconsi dered t he wi sdomof the original filing, even when all
credi tors have been repai d and no creditor objects tothe revocation
of the discharge order.

See Order entered this date.

/sl Kenneth J. Meyers
U. S. BANKRUPTCY JUDGE

ENTERED: July 22, 1993

di scharge in bankruptcy. Nevertheless, it is clear that his decision
to file for chapter 7 relief in the first instance forced a

di sadvantage on his creditors who were del ayed or al together
foreclosed in their collection efforts by his decision.

8The Court notes, too, that it has serious doubts as to whether
granting the debtor's request would acconplish the intended result of

exonerating his credit rating. The bankruptcy filing will remain a
matter of public record and will |ikely appear on credit bureau
reports.



