I N THE UNI TED STATES BANKRUPTCY COURT
FOR THE SOUTHERN DI STRI CT OF | LLINO S

I N RE:

)

)

W LLI AM YORK, ) Bankruptcy Case No. 93-30992

)
Debt or . )

AGRI BANK, FCB, a federally
chartered corporation, as
successor to the Federal Land
Bank of St. Louis,

Plaintiff,
VS. Adversary No. 93-3070

W LLI AM YORK,

N N N N N N N N N N N N N N

Def endant .

OPI NI ON

This matter having cone before the Court for trial on a
conpl ai nt objecting to di scharge; the Court, having heard sworn
testi nony and ar gunments of counsel and bei ng ot herw se ful | y advi sed
inthe prem ses, makes the foll owi ng fi ndi ngs of fact and concl usi ons
of | aw pursuant to Rul e 7052 of the Federal Rul es of Bankruptcy
Procedure.

I nthe conpl ai nt before the Court, the Plaintiff, AgriBank, FCB,
prays t hat t he di scharge of t he Def endant/ Debtor, WIIliamYork, be
deni ed pursuant to the provisions of 11 U.S. C. 88 727(a)(2) and (4).
I n support of this prayer for relief, the Plaintiff alleges that the
Def endant has transferred and/ or conceal ed property of the bankruptcy

estatewiththeintent to hinder, delay, or defraud his creditors



and, additionally, that the Defendant has made fal se oat hs and
statenents i n his bankruptcy schedul es such that his di scharge in
bankruptcy shoul d be deni ed.

Atrial was held onthis conplaint on May 20, 1994, at which
time the Court heard sworn testinony of the parties and receivedinto
evi dence ei ght exhi bits on behalf of the Plaintiff and four exhibits
on behal f of the Defendant. The matter was taken under advi senent
by t he Court, and, after further revi ewof the testinony, exhibits,
and | egal authority cited by the parties, the Court nowdeliversits
opi nion of the case.

Pursuant to 11 U S.C 8§ 727(a)(4)(A), the Plaintiff nust prove
by a preponderance of the evi dence t hat t he Def endant nade f al se
oat hs or statenments which the Def endant knewwere fal se and that said
oat hs or statenents were made willfully with the intent to defraud.

WIilliamsonv. Firenen's Fund I nsurance Conpany, 828 F. 2d 249 (4th

Gr. 1987); ILnre Agnew, 818 F.2d 1284 (7th Gr. 1987). Afalse oath
under 11 U.S.C. 8 727(a)(4)(A) mnmust relateto a material matter

before it can affect a Debtor's di scharge. See: Agnew, supra, at

1284, and In re Calisoff, 92 B.R 346 (Bankr. N.D. Ill. 1988).

Courts that have exan ned t he questi on of what a "material " matter
i s have consistently heldthat the subject matter of afalseoathis
"material" and thus sufficient to bar discharge in bankruptcy if the
matter bears arelationshipto Debtor's business transactions or
estate or concerns discovery of assets, business dealings, or

exi stence and di sposition of his property. Inre Chalik, 748 F. 2d

616 (11th Cir. 1984). It has also been held that a matter is



"material" for the purposes of § 727(a)(4) where it can be found t hat
that matter or failure to disclose that natter hi nders adm ni strati on

of the bankruptcy estate. See: Inre Calisoff, supra, at 355. It

has been further held that a Defendant may not escape deni al of
di scharge for nmaki ng fal se oat hs by assertingthat omtted or fal sely
stated i nformati on concerned a wort hl ess busi ness rel ati onshi p or

holding. 1n re Chalik, supra, at 618.

Intheinstant case, the Plaintiff has proven by a preponderance
of the evidence that the Defendant/ Debtor failedto disclosehis
posi tion as president of a corporationinwhichthe Debtor was at one
ti me a mpj or stockhol der and i ncorporator. The evidence indicates
t hat the corporationin questionwas incorporatedin 1981l withthe
Def endant as the sole incorporator and that the Defendant was
presi dent of the corporationfromthetine of itsinceptionuntil
Decenber 1993, sone three nonths after the Debtor's bankruptcy
filing. The Debtor's bankruptcy schedul es di scl ose t hat t he Debt or
was enpl oyed by t he corporationin question, but the schedul es fail
to di sclose the fact that the Debtor was, infact, the president of
t he corporation, aformer ower of the corporation, and an i ndi vi dual
who cl early exercised a wide | atitude of control over the corporation
and its assets. The Court finds that the Debtor's om ssion of his
relationshipwith the corporation, York Enterprises, Inc., is a
"material" matter inthat this omssionclearly bears arelationship
to the Debtor's busi ness transacti ons, assets, and t he exi st ence and
di sposition of his property. The Court further finds that, based

upon the testi nony of the witnesses, especially the testinony of the

3



Def endant hi nsel f, t he Def endant knewthat his failure to disclose
hi s position as president of York Enterprises, Inc., was a fal sehood
and that that representationwas made willfullywththeintent to
defraud inthat it is apparent that the Def endant had every reason
toattenpt toshieldhistruerelationshipwth York Enterprises,
Inc., fromhis creditors. The Court al so finds that this om ssion,
inandof itself, issufficient todeny the Defendant a di scharge
pursuant to 11 U.S. C. § 727(a)(4) (A); however, there were addi ti onal
om ssi ons on t he Def endant ' s bankr upt cy schedul es whi ch, al t hough in
and of thensel ves are not material enough to justify denial of
di scharge, when viewed col |l ectively together with the Debtor's
failure to adequately disclose his relationship with York
Enterprises, Inc., clearly establish a pattern of reckless
indifferencetothetruth by the Debtor. This reckless indifference
tothe truth by the Debtor serves as further indication that a
fraudul ent i ntent may be i nferred fromt he conduct of t he Debtor and
t he nature of the fal se oaths i n Debt or's bankrupt cy schedul es. See:

In re Bailey, 145 B.R 919 (Bankr. N.D. Ill. 1992). The other

om ssions to which the Court addresses itself includethe Debtor's
failure to disclose atransfer of real estateto Rosetta D vel ey on
July 6, 1993, a nmere two nonths prior to the Debtor's bankruptcy
filing; atransfer of real estate to Agri/Land Corp. on February 2,
1993; and atransfer of real estateto Larry L. DeLuka and Bar bar a
A. DelLuka shortly before the Debtor's bankruptcy filing. The Court
al so finds that the Defendant fail ed to adequately di sclose his

interest and rel ationshipto a corporation known as Nati onal Ti nber
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and Veneer, Inc., inthat the Debtor failedto disclosethat he was
t he sol e shar ehol der of that corporationandthat, at thetinme of his
filing of bankruptcy, that corporation was shown as havi ng assets in
excess of $80, 000 as was evi denced by Plaintiff's Exhibit No. 6, a
U S. Corporate Inconme Tax Return, dated 10-26-93.

As a defense to the om ssions and fal se statenents shown by t he
P aintiff, the Def endant contends t hat none of t hese om ssions or
fal se statenents are materi al and t hat they were "things that just
don't matter nuch." As the Court stated above, it does findthat the
om ssion of the Debtor's relationshipwth York Enterprises, Inc.,
is a mterial matter. The Court also finds that the Debtor's
om ssion of his relationshipwth National Tinber and Veneer, Inc.,
isamterial matter, asis the fact that Nati onal Ti nber and Veneer,
I nc., was a conpany purportedly havi ng assets of over $80, 000, yet
no such assets were schedul ed by the Debtor. In fact, the Debtor
val ued his stock in that conpany as a nom nal $1. Either one of
t hese om ssions, inand of itself, would be sufficient toleadthe
Court to deny di scharge pursuant to 8 727(a)(4). However, when t hese
t wo om ssions are taken col |l ectively with the ot her om ssi ons and
fal se stat enents whi ch were shown by the Plaintiff, the Court has no
difficulty indeterm ningthat the Plaintiff has provenits case by
a preponderance of the evidence under § 727(a)(4)(A). The
Def endant' s conduct i n preparing hi s bankruptcy schedul es seens to
i ndicate that the Defendant felt it appropriate that he shoul d pi ck
and choose what information his creditors would receive. In so

doi ng, the Court finds that the Debtor sinply was not honest and
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forthright enoughto be entitledto adischarge under Chapter 7 of
t he Bankruptcy Code. The Court further finds that the Defendant's
machi nati ons as to t he busi ness affairs of York Enterprises, Inc.,
bot h bef ore and after his bankruptcy filing, donot tendto bol ster
his credibility in attenpting to convince the Court that his
om ssions and fal se statenments on hi s bankrupt cy schedul es wer e but
mere oversights. In particular, the Court notes that both the
Def endant' s testi nony and t he testi nony of his son, Thomas Yor Kk,
| acked credibility asit pertainedto a particul ar speci al neeting
of directors of York Enterprises, Inc., purportedly held on
January 1, 1993. The Court al so noted ot her di screpanci es which | end
support tothe Court's findingthat the Debtor has not been honest
and forthright infiling his bankruptcy schedul es and has conti nued
t hat course of conduct before this Court.

Havi ng f ound t hat t he Def endant' s di schar ge shoul d be deni ed
pursuant to the provisions of 11 U S.C. § 727(a)(4)(A), the Court
need not address the Plaintiff's allegations under 11 U. S.C.
§ 727(a)(2) (A) regarding transfers or conceal nent of estate property
by the Debtor within one year of his petition for bankruptcy.

ENTERED: May 27, 1994.

/'s/ GERALD D. FINES
United States Bankruptcy Judge



