IN THE UNI TED STATES BANKRUPTCY COURT
FOR THE SOUTHERN DI STRICT OF ILLINO S
I N RE:
W LLI AM YORK, Bankruptcy Case No. 93-30992

Debt or .

AGRI BANK, FCB, as Successor
t o DONALD HOAGLAND, Trustee,

Plaintiff,
VS. Adversary Case No. 94-3084
W LLI AM YORK, THOVAS YORK,
BILL D. YORK, and YORK
ENTERPRI SES, | NC.,
a Corporation,

Def endant s.
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OPI NI ON

Thi s matter havi ng conme before the Court on Motions for Summary
Judgnent filed by Defendants, WIIliamYork, Thomas York, and York
Enterprises, Inc.; Responseto Mdtion for Summary Judgnent fil ed by
Plaintiff; and Motionto D sm ss Anended Conpl aint fil ed by Def endant s,
Thomas York and York Enterprises, Inc.; the Court, having heard
argurent s of counsel and bei ng ot herwi se fully advi sed i nthe prem ses,
makes t he fol |l owi ng fi ndi ngs of fact and concl usi ons of | aw pursuant to
Rul e 7052 of the Federal Rul es of Bankruptcy Procedure.

On May 15, 1995, a Motion to Di smss Arended Conpl ai nt was fil ed
by Defendants,

Thormas Yor k and York Enterprises, Inc.. Inaddressingthis Mtion, the

Court finds that its findings in an Opinion and Order entered in



January 1995, concerning Motions to Di sm ss the original Conpl ai nt
filed inthis matter pertainto the instant Motion to Dism ss the
Amended Conpl ai nt, al though t he Court does note that thereis astatute
of limtations whichmay, infact, bar relief for the Plaintiff inthis
matter. As notedinthis Court's earlier Opinion, it may be possible
for the Defendant to circunvent the statute of limtations by either
asserting the "discovery rul e" or by provingthat the Def endants have
i n some manner fraudul ently conceal ed the transfers which are at i ssue
inthe Amended Conplaint. As statedinthis Court's earlier Opinion
and Order of January 19, 1995, the Court finds that the caseoflnre
Josephik, 72 B.R. 393 (Bankr. N.D. I'l1. 1987) sets forth grounds upon
whichthe Plaintiff may, infact, be ableto provethat the five-year
statute of limtations didnot start torununtil sonetime subsequent
tothe actual transfersinquestion. As such, the Plaintiff may be
abl e to showa grounds for recovery under the Arended Conpl aint. On
this basis, the Court finds that the Mdtion to Dism ss Amended
Conpl aint fil ed by the Def endants, Thomas Yor k and York Enterprise
Inc., should be dismssed at this tine.

As for the Motions for Summary Judgnent and t he Response t heret o,
t he Court finds that summary judgnment i s proper where there are no
i ssues of material fact in dispute andthe matters before the Court may
be determ ned as a matter of law. See: Rule 7056, F.R B.P., and

Mat sushita El ectric I ndustrial Conpany v. Zenith Radi o Corp., 475 U. S.

574 (1986). In consideringthe argunents of counsel intheinstant
case, the Court finds that there are material facts which remain at
i ssue such that sunmary judgnent i s not appropriateintheinstant

case. The Plaintiff has properly assertedtwo alternativesinwhichto



circunvent the five-year statute of |imtations concerning fraudul ent
conveyances. One avenue that the Plaintiff seeks to use to avoid the
five-year statute of |imtations concerns the "di scovery rule.” The
"di scovery rule” is ajudicial doctrine whichwouldallowthe Plaintiff
toavoidthe five-year statuteof limtationsif it can be shown t hat
the Plaintiff didnot discover the all eged fraudul ent transfer until
sonetine after the transfer actually occurred and t hat t he st at ut e of
limtations didnot begintorununtil after discovery of the transfer

by Plaintiff. Pratt v. Sears, Roebuck & Co., 71 111.App.3d 875 (1st

Dist. 1979). The elenments under the "discovery rule" are fact
i ntensive, and, as such, a ruling under the Mdtions for Summary
Judgnment woul d be i nappropriateinthat there are numerous factual
i ssues whi ch nmust be det erm ned by t he Court to determ ne whet her the
Plaintiff, in fact, can invoke the "discovery rule" such as to
circunvent the five-year statute of limtations whichwas ineffect as
t o fraudul ent conveyances at thetine of the allegedtransfersinthis

case. In re Martin, 142 B.R 260 (Bankr. N.D. Ill. 1992).

Inadditiontothe Plaintiff's argunent concerning the use of the
"di scovery rule,” the Plaintiff has al so asserted that the statute of
limtations may be circumvented if it can be shown t hat the Debt or
fraudul ently conceal ed the transfers i n question such that the statute
of limtations didnot begintorununtil suchtime as the Plaintiff
actual ly di scovered t he fraudul ent conveyance. See: 735 1LCS5/13-
215. Fraudul ent conceal nent requires that the def endant/ debt or t ook
affirmati ve steps to conceal the facts surroundi ng the cause of action
at i ssue. Here again, the Court findsthat, inorder for the Plaintiff

to showt hat there was fraudul ent conceal nent, nunerous factual issues



nmust be dealt with. As such, there are material fact questi ons which
remainto be determ ned by the Court such that sunmary j udgnent i s not
appropriate in this case.

In concl usion, in exam ning the argunents of counsel and in
thoroughly reviewingthe witten naterial submtted by the parties, the
Court finds that there are material issues of fact which nust be
resol ved concerningthe Plaintiff's theories assertedto avoidthe
statute of limtations defense rai sed by t he Def endants herein. As
such, the Court i s unable to grant the Mdtions for Sunmary Judgnent for
the reasons set forth above.

ENTERED: July 19, 1995.

/s GERALD D. FINES
United States Bankruptcy Judge



